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AMERICAN ARBITRATION ASSOCIATION

Piotr Nowak, | 2
Claimant/Counterolainy CASENO. 14 166 01589 12
Respondent: B
o & Arbitaii Margaret R. Brogan
Pennsylvania Professienal Secger LLC :
‘and Keystone Sports 4nd Entertainment
LLE, $
Respondent/Counteiclaim

Clajmant
y« :
Pino Sports LLC

Cotinterclaim R&S}?@ﬁdéﬁfé

UNBIS?UTBQ VIA

Respondent/Counterclaim Claimany, Pepnsylvdnia Professional Soceer LLC (hereinafter,
“Philadelphia Union™ and Respondent, Keystone Sports:and Bhtettainment LLC (Hereinafter
“Keystone™)' (the Philadelphia Union and Keystone will hereinaRer-collectively be referred to.as
“Respondent”), by and throngh their attorneys, Buchanan Ingersoll & Rooney PC, hereby submit
the following Proposed Statement of Undisputed Material Facts as part of its Post-Hearing Brief.
PROCEDURAL HISTORY

1) Claimant/Counterclaim Respondant, Piotr Nowak (hereinafier, “Nowak” or
“Claimant™), initiated the instant litigation on July 20, 2012, by filing'a Complaint Seeking

Expedited Declaratory Judgmerit against the Philadelphia Union in the United States District

! Ofnote, Claimant has included Keystone Sports and Entertainment LLC as a Réspondent. Claimant, however, was
employed at all times by Pennsylvania Professional Soccer LLC and not Keystone Sports and Entertainment LLC,
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Court for-the Fasfern Distéict of Pennsylvania (hereinafter, the “*Complaint”). (See “Complaint
Seeking Expedited Declaratory Judgment,” marked as part of Respondent’s Exhibit 72.7)

"2)’_ On -&;‘g;as,té‘!z'i’g, -27{5}'2;~;,t’ﬁe:}?&i‘laaeiphiail’.}n%n filed a Motion to Dismiss the
Complaitit and-to:Compgl Arbitration; arguing that the clear and unambiguous arbitration
provision within Claimant’s Ehxpi@;gmgnt Agreement required the claims raised within the
Cotiplaint to be litigated thiough arbitfation. (See “Motion to-Dismiss Plaintiff’s Complaint and
Compel Arbitration;” marked as paitt jdfiﬁe'spgﬁdénﬁ’é‘ﬁxhib‘it 72.7%)

3) O September26; 2012, the Coutt granted the Philadelphia Union’s Motion to
Dismiss and Compel Atbitration, holding that the unambiguons language within the arbitration
provision of Claimani®s Employsent Agreement clearly encompassed the claims raised within
Claiiant’s Complaint. As'a result, the Court éntered an Order compelling Claimant'to pursue
his-claiims through arbitration. (See “Septeinber26; 2012 Memorandutn and Oider,” imarked as:
part of Respondent's Exhibit 72.7)

4 Onorabout December:5,2012, Claimant filed the instant Demand for
Arbitration, raising.4 “Wrongful Tefmiination” claim againist the Philadelphia Union, (See
Clainiant’s December 5, 2012 Arbitiation Demand.)

5y  Onorabout January 8, 2013, the Philadelphia Union filed an Answering
Statement with Counterclaims, raising two counterelaims against Claimant: (1) counterclaim for
the remaining balance of'a $60,000 loan extended to €laimant, as well as interest, attormeys’ fees
and the costs of collecting the reimainitig loan balance; and (2) counterclaim for attorneys® fees
and costs incurred in defending both the instant litigation as well as the litigation Claimant
initiated in the Unitéd States District Court for the Eastern District of Pennsylvania, (See

Philadelphia Union’s Answering Statement with Counterclaims.)
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6y  ThePhiladelphia Union’s Answering Statement with Counterclaims also included

FY

‘# eldiin against Elaiinant’s Limited Liability Company, Pino Sports, LLC (“Pino Spotts™). More.
specifically, the Philadelphia Union is seeking to recover the unatned portion of the $85,000-
-advance itprw}de& to Pino Sports in 2012, as well as interest, attorneys’ fees-and the costs:of
collecting the advance. (See Philadelptiia Union’s Answering Statement with Counterclaims.)

BACKGROUND

Peitivient Comtractnal Langnage

7y Onorabout June 1, 2009, Claimant and thie Philadelphia Union entered into:a.
Manager Employment Agreement (the “Bmployment Agroement™). {Respondent Exhibit 1;
Arbitration Héaring Transcript, attached hereto as Exhibit “A,” 258:7-13; (héreinafter cited a8
“Hearing Trans,__ "))

8  Atthetiie heexecuted the Employment Agreement, Claimant was represented
by-an attorney, William Daluga, who, according to Claimant, “was one ‘of the anthors.of the:
[Employment Agréement].” (Hearing Trans,, 145:21-146:13, 244:18-20, 272:11-13; 621:21-24.)

9)  Inexéguting the Employment Agreement, Claifidnt agreed fo be the Maz;'agemf
‘the Philadelphia Union, responsible for, inter-alia, coaching all Philadelpliia Union games
(including exhibition games), supervising all other coaching staff of the Philadelphia Union, and
supervising the-athletic trainers employed by the Philadelphia Union. (Respondent’s Exhibit 1,
at I(AY(1)~(12); Hearing Trans,, 259:1-13,260:5-11, 261:9-16, 261:1 G9-22.)

10)  Within the Employment Agreement, Claimant also agreed, infer alia, that he
would (1) report to the Chief Executive Officer or Chairman of the Club; (2) obey and comply
with all Team rules, regulations, policies and gunidelines applicable to the coaching staff; and (3}

obey and ¢omply with all constitutions, bylaws, rules, regulations, policies, guidelines;
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directives, instructions, rulings, orders and agreements of Major League Soccer (“MLS” or the:
“League™). (Respondent’s Exhibit 1, at I(B).)

11)  The Employment Agreement commenced June 1, 2009, and was originally set to
expire.on December 31, 2012 —unless “sooner terminated as provided {within the Employment
Agreement].” (Respondent’s Exhibit 1, at IL)

12)  TheEmployment Agreement contained two (2) explicit térinination provisions:
(1) Paragraph I{C)(v); and (2) Pardgraph 1IL. (Respondent’ Exhibit 1.)

13)  Paragraph I(C)(v).of the Employment Agreement provides, in pertinent part:

Manager-expressly acknowledges-and agrees:that he shall be
subject to discipline by the League...or Club mciadmg without

limitation, fines, suspension:(withor without pay)-or términation
of this Agreement if;-

(v) he'makes a staterent or engages. in gonduct. . that is
maier:aliy pre judicial to theinterests o he League or
the Teand or matefially detrimental to the public image:
and/or reputation of the Lisague, the Club and/or the
game of soecer,

...Club...shall detetniine, in good faith and its sole
discretion, whether Manager has engaged in any of the
above-listed behaviors.

(Respondent’s Exhibit 1, at I{C)(v)) (emphasis added.)
14)  Moreover, Paragraph III(A) of the Employment Agréement provides, in pertinent
part:
.».Club may terminate this Agreement, and Manager’s

employment hereunder, upon written notice by Club to Manager in
the event of the occurrence of any of the following:

®F¥

(2) ...any material breach of this Agreement or thePino
Agreement.. by Manager;

4
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(3) Managei’s gross negligence or willful misconduct in
petforming his duties hereunder;

¥okak

) Manager s gommission of any-action or involvement § in. any
oceurrence that (x) brings Manager into public disrepute or (y)
reflectsina matenaily adverse manner on the integrity,
reputition oi goodwill of Club or the Teans;

(6) Manager engages in any activity set forth in Paragraph 1(C);

(7) Manager’s filure to-comply in all material respects with Team
Rules...or League Rules; or

®) Club is directed by the Commissioner of the League.to
tetminate or suspend this Agreement as a result-of the dets'or
omissions.of Manager.

(Respondent’s Exhibit: 1, 4t I(A).)

15)  ThieBmployment Agreement also spoke to the specific application of the
termination provisions, providing the Philadelphia Union with discretion to-enforce thesame.
More:specifically, Paragraph ITHC) of the Employment Agreement provides, in pertinént part:

Whether Club has terminated this Agreement pursuant to
Paragraph III{A) or (B) shal be determined in good faith by Club
gt its veasonable discretion; provided that:

(i) prior to terminating Manager pursuant to Paragraph I(A), club
shall specify in reasonable defail the reason Manager is being so
terminated and give Manager an opportunity to respond thereto;

F3k

(iii) prior to terminating Manager pursuant to clause (2), (3), of (7)
of Paragraph HI(A), Club shall allow Manager fifteen (15) days
to cure the occurrence, except that club shall have no obligation
to provide Manager such opportunity to cure if Club
determines, in its good faith judegment, that the occurrence is
of a nature that is not curable or that Manager’s continued
employment during a cure petiod could be [sic] réasonably be
expected fo result in material harm to Club.
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{(Respondent’s-Bxhibit 1,2t (C)) (emphasis added.)

16)  Accordingly, pursuarit to the-express terms.of the Employment. Agreement, the
Philadelphia Union could terminate the Employment.Agreement if: (1) in its sole discretion, it
determiied Claimant rade a statement or éhgaged in“éondact, . that is materially prejudicial fo-
the interests.of the League or the Team ot materially detrimental to the publicimage and/or
reputation of the League, flie Club and/orthe game of soceer”; andfor (2) if it determined — in
ils reasonuble discretion — that Claimant engaged in any of the'conduct.ontlined in Paragraph 1H
(A)1)-(8). (Responderit’s Exhibit 1,:at T(C)(y), TH(C))

17 Aﬁditib’t}él’iy, while the Employment Agreement provided Claitiant withi the
ability to-cure should the Philadelphia Union terminate thie Employment Agteement putsuant {o
Paragraph IT(2), (3); or (7), it further provided that the Philadelphia Union wasunder no
obligation to provide Claimant with an opportunity to cuie; ifthe Philadelphia Unicn deteimined
i its good fuith judgment - that thie dcourrence is of 2 nature that is it curable of that the
continued smployment of ¢laimant duringra-cure petiod could reasonabily be expected 16 resultin
‘material harm to the Philadélphia Union, {Respgndent’-s;gxbiﬁi% I,at 1;;((:))

18y  Moreover, the Employment Agreement did not provide Claimant with the ability
o cure if the Philadelphia Union determined — again, in its reasonable discretion —that
Claimant engaged in any of the conduct outlined in Paragraph III(A)(4), (5), (6), and/of (8).
{Respondent’s Exhibit 1, at TII{C).)

19)  Before the parties entered into the Employment Agreement, the Philadelphia
Unioh was required to negotiate a “buy-out” for Claimant relative to his then current confract

with United States Soccer Federation, (Hearing Trans., 508:14-22, 509:3-10.)
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20)  The Philadelphia Union ultimately paid the United States Soccer Federation
$75,000 to reledse Claimant from his conitract: (Respondent Exhibif:69; Hearing Trans,, 509:3-
10, 510:3-13)

21)  Given that it invested significantresources; including:the $75,000 payment to the
United States Soccer Federation, to bring Claimant to the team, the Philadelphia Union had
‘congerns about Claimant retorning to- U.S, Soccer while heswys still under contract with the
Philadelphia Union. (Hearing Trans., 510:14-183)

22)  Accordingly, the Parties agreed to putithie following language withiin Paragraph
VIilof the Employment Agreement:

Furthermore, during the Term, [Clairsant] shall not (1) engage in

disoussions with-any-other professional soccer teamreparding
employment by sueh:te

.(Respendent’-’:s Extliibit 1,7t VIL)

23)  Claimant understood that, during the term of the Employment Agreement, he was
prohibited from engaging in “any-discussions with any clubs:and if any ¢lubs or federations or
‘national fearns would like to efigage with me in dissussion of the'contract, that'they need to seek
the permission from the Philadelphia Union..” (Heating Trans., 269:23-270:14.)

24)  In executing the Employment Agreement, Claimant and the Philadelphis Union
agreed to the following additional terms, as it relates to the pending litigation:

A
(1) to treat all information, no matter-how obtained, regarding Club, the Team, the

Stadivm, the Stadium operator, any affiliate of the foregoing and their
respective owners, officers, employees and agents and the Team’s players, as
well as regarding the League and its affiliates, other teams and other players,
on the one hand, and the Manager and Pirio, on the other hand, as well as this
Agreement, the Pino Agresment and the negotiations related thereto, with the
strictest confidentiality; and
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(2) tonot disclose such gonfidential inforimation to any third party including the
‘media, or-otherwise use such confidential information,

Fok

D), .. during the Terin and for twelve months thereafter, Manager and the exectives

ofthe Club shall refrain from:making any disparaging remarks regarding Chib or
the: caryits: players, managemeiit, ownership of eniployees or the Stadium, on
the: one: hand;:and Mariger or Ping, on the other hand,

{Respondent’s Exhibit 1; 4t 1X0)

25)  In‘exeoutingthe Employment Agreemient, Claimant explicitly agreed that any
‘breach by him of the Agreement would cause drreparable injury to the Club, specifically agreeing

to the following langnage:

{Ciaimatzf]’ rcpresents 4 =agrc¢s that he has extraordmary and umque

(Respondent’s Exhibit 1, at VIIL)

26) The Employment Agreement also contained a clear and uhiambiguous-arbitration
provision, mandating the prompt feimbursement of reasonable attorneys’ fees and costs to the
prevailing party. (Respondent’s Exhibit 1, at X11L)

27y Onorabout December 20, 2010, the parties entered into an Extension Agreement
(hereinafter, the “2018 Extension Agreement”), which, in effect, éxtended the original
Employment Agreement through December 31, 2015. (Respondent’s Exhibit 3.)

28)  On or about December 20, 2011, the parties entered into another Extension
Agreement (hereinafier, the “2011 Extension Agreement™), wﬁich rendered the 2010 Extension

Agreement null and void. (Reéspondent Exhibit 5; Hearing Trans., 284:2-9.)
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29)  The2011 Extension-Agreement also confirmed the terms of the-original
Bmployinent Agreeient and that the Employment Agreement was-extended unitil Deceniber 31,
2015. (Respondent Exhibit 5; Hearing Trans., 284:2-20.)

Facts leading up to 2012 Season

30} “The Philadelphia Union made the playoffs in 2011 — in-only its second yearin
existehce. ‘(Hearing Trans:, 303:14-17)

31)  Overall, the Président and CEO of the Philadelphid Uniofi, Nick Sakiewicz, was
pleased with how-thie 2011 seasotr went anid, heading into the 2012 season, he had no intention of
terminating Claimant as the head coach of the Philadelphia Union. (Hearing Trans., 546:5-23))

37y Infact, attheend of 2011 — on or aboyt Deceniber 20, 2011 ~the Philadelphia
Ermployment Agteerient throtigh Deceinber 31, 2015, (Respondent Exhibit 5; Hearing Trans,,
303:18:20, 546:24-547:2.)

33)  Aspartthe December 20, 2011 Extension Agreement, the Philadelphia Union
also agreed fo loan Clajivant $60,000. (Respondent Exhibit'5; Heating Ttans,,:303:21-23,
548:15.)

34)  Additionally, on or about March 15, 2011, the Philadelphia Union entered into an
Advanoe and Pledge Consent Agreement with Claimant, agreeing to advance Claimant the
remainder of the 2011 fée and the entire 2012 fee it owed to Claimant pursuant to the Pino
Agreemeit, (Respondént Exhibit’s 2 and 4; Hearing Trans., 277:12-15,278:5-12, 280:21-23.)

35)  The Parties entered into the original Pino Agreement on or about Juse. 1, 2009,

wherein Claimant agreed to provide the Philadelphia Union with his marketing rights in.
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exchange for an annual payment of $85,000 —a payment that the Philadelphia-Uniion was only
required to make in semi-monthly installments, (Respondent Exhibit2.)y

36)  Afterthe 2011 season, Mr. Sakiewiez invited Claimant to:a Board-of Director
meeting — partner meeting — to present the strategy for the upcoming 2012 season. (Hearing
Trans., 549:6-550:3-7.)

37)  Claimant'testified that up-until tﬁe.b.égiﬁnihg;{;f the 2012 season, his job was

never threatened. (Hearing Trans,, 190:25-191:2-6.)

38)  Inaccordance with the terms of the Collective Bargaitiing Agresment, on or about
March 15, 2012, around the end of the 2012 pressason traifiing camp, reprefentatives-from the
Major League Soccer Players Union (hereinafter, the“MLSPU?or “Players Union™), including
its Bxecutive Director, Robert Foose, visited with the Philadelphia Union’s players. (Respondent
Exhibit 66; Hearing Trans., 308:23-309:10, 428:15-19, 696:4-5, 697:22-698:22, 701:5-6, 984:2-
6.y

39)  Following this March. 151,_;2‘0;12: méeting, Mi. Foose contacted the Philadelphia
Union’s Technical Director, Diego Gutietrez, 1o advise him of = sijiiiiil#issue that had been
brought to the attention of the ML8PU, (Hearing Trans., 698:24-699:22, 701:5-6.)

40)  Mr. Foose and Mr, Gutierrez exchanged emails from the initial March 15, 2012
meeting through March 20, 2012, ultimately — at least-from the perspective of the MLSPU —
resolving the issus. Mr. Foose testified on the point as follows:

...[Mr. Foose] called Diego, talked it through. He said he would get back
to me, We then had an €-mail exchange where [Diego ] (NNENNGG_—_——

[ ——
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So I get that information back. I responded by-e-email to Diego and

[Claimant] was copied on theie-email that Diego had sent to.nte. I

(Hearing Trang., §99:22-700:21, 701:5+6) (emphasis-added.)

41y Claimant was-aware of the fact that'a Gyl complaint was brought to the
attention of the MLSPU, a3 Mr.. Gutierrez not :t_'}tﬂj_ri informed him of the com;ji’i‘éi‘xzt; but-Glaimant
was copied on the eniails'exchanged between Mr, Gutierrez and Mr. Foose. (Hearing Trans:,
310:23-311320, 312:9-13, 7001114

42)  During the 2012 season (including preseason),. the Philadelphia Unjon had two

{Hearing Trans., 230:6:22,

428:7-11, 946:9-21)

43)  After being made-aware of the @jiiilissue, Claimant met with M. G
My, QDo his office. (Hearing Trans., 378:18-23, 433:24-434:3, 949:17-21.)

44)  During this meeting, Claimant initially asked Mr S and Mr. G hether
they or another member of the team raised an issue with the MLSPU relative to the Gy
RN (Hlcaring Trans., $49:22-050:4.)

45)  During this meeting, Claimant also informed Mr. (Sl and M. (EREESthat

issues, including the JINEIissues, should be brought to the Claimant and not the Players

11
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Union — directing fhem not to contact the MLSPU, (Hearing Trans., 434:4-18, 451:22-452:3,
949:3-9,)

46)  Afier meeting with Mr. WEBend M. SEENn s office, Claimant held a'team
meeting and communicated the same message to the team = that issues, including the. SIS
issue, should be brought to his attention and not the Players-Union; (Hearing Trans., 434: 1323,
476:18:477:8, 950:14-22.)

47)  More specifically, Mr, SllBtestified that, diring the team méefing, Claimant
said;

...that we should not involve the Players Urtion for something that we can
handfe internally.

(Heafmg Trans.,435:6-12.)

48} Claimarit: acknowledges that hé-told the players the following diting: thts feam
meeting:

...80 if any kind of isswes will occur, 1 told them basically that pleass, if
you haveany kind of coneerns, any issues.. Justste. tell thein if you have!
any kind of igsues, pledse see us first so we ot have problems or
qusstions. from the Players Union about-any-kind of concerns you have or
you might have in the fiture,

(Heating Trans., 379:16-380:6.)

49) | Following the team meeting, Claimant called Mr, il and, again, asked-him
who went to the MLSPU with the (jjJillissue, specifically asking Mr. (8 whether he was
thé one that brought the issue to the MLSPU. (Hearing Trans., 435:14-436:10.)

50)  Another Philadelphia Union player, (M NENNRR. was present at the tinde Mr.
W cccived the phone call from Clainant and confirmed, through his testimony, that

Claimant did in fact make this call to Mr. (il (Hearing Tians., 436:12-19, 477:23-478:3.)

12
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51  Following the team meeting, Claimant also:called Mr. S and asked him who
brought the SERissue to the attention of the MLSPU — refterating to Mr. SIS that there
was nonéed fo ise the MLSPU for issués that arise; fti‘ley’-xiéﬁ behandled internially, (Hearing
Trans., 951:5-21.)

52)  Claimantalsq contacted Mr. Foose —the head of the MLSPU —~and informed him
that he did not think it was‘appropriate:for players to be talkifig:to the MLSPU, (Hearing Trans,,
704:23-705:18).

53)  During hig'conversation with Mr. Foose, Claimzntalso-asked Mr. Foose to
identify the player that brought the SEJEEE issuc to-his attention ~to the attention of the:
MLSPU. (Hearting Trans., 704:23-705:18.)

54)  This wdis an “extremely unusial conversation” foF Mr; Foose, 4she-never before
had a siniilar conversation — a conversation where.a coach:asked hinvto disclose the identity of a
player that raised an issue with-the MLSPU. (Hearing Trans:, 705:23:24,706:22:707:5.)

35)  Mr. Foose did not immediafely raise this ¥extremely unusual conversation” with
the League, as he was tiade dwaré of the-eomunications between Claitiant:and Mr, (llf#and
he — the head of the MLSPU — was affaid Claiinant would rétaliate against Mr. (Nl (Hearing
Trans., 707:12-19, 708:17-24.).

56)  Claimant believed that Mr. (EENNENIRb:ought the QNN issue fo the
attention of the MLSPU, and less than two wéeks after Claimant made the telephone call to Mr. -
O specifically asking him whether he raised the issue with the MLSPU, Mr. GEwas
traded from the Philadelphia Union, (Hearing Trans., 310;5-13, 438:25-439:8.)

57y After Mr, G was traded, the MLSPU brought the following issues to the

attention of the Leagué during a prescheduled meeting it had with the League on May 22, il

13
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(1ythe G issue; (2) twosseparite interference issués — Claimant informing players not to
contact thé Players Union‘and Claimant pressuring Muymummueuegmy o disclose the
identity of individuals exercising their Uriion rights; and (3) their belief that Mr. SElwas
traded In retaliation for Claimant’s belicf that Mr. (NESSNENNN raiscd the kel issue
with the MLSPU, (Hearing Trans;, 708:25-710:2, 773:16-18, 777:15-778:14, 779:3-17)

58)  Tdadd Dirbin, the Executive Vice President of Compefition, Player and Labor
Relations for the League; 'Sﬁﬁﬁ&’i@ﬁ"ﬁpﬁé May 22, 20 12 meeting as follows:

...the Players Union had anissue that not only was Mr. Nowak directing
ﬂfa"éﬁ‘i n’o.t to b ues to t‘ne Piayers Umon bat aiso seemed to be fryang

uaﬁd thai: thc beizg d 'thaf: net oniy was there t:hc poi:entaai threat of
retatiation, but that rétaliation was taking place.

(Heariig Trans;, 773:16:18, 779:3-17.)

59)  Onorabout May 24,2012, after he.met with the MLSPU, Mr. Durbin called Mr.
‘Bakiewicz and informed him fhat thére were séveral complaints regarding Claimant interféring
with players’ ﬁifgiitsvt‘b comninicate with the MLSPU, and, as a result, the'League was
performing an investigation. (Hearing Trans.,563:23-564:5, 565:4-8, 779:19-6, $88:10-15.)

60)  Afer speaking with Mr. Durbin, Mr. Sakiewicz called Claimant and the following
conversation took place:

[Cia;mant} had expressed to me that there was a player who filed a
gmcvaﬁce He was pretty upset about it. He was determined to find out
who that player would be.

1 told [Claimant] that we can’t stand between the Players Union and the
players, Having been a player myself and part of the Players Union, 1

knew that that was sacrosanct. o

(Hearing Trans., 889:4-24.)

14
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61)  On-April 21, 2012, Claimant coached the Philadelphia Union'in a game against.
Chivas USA. (Respondent Exhibit9; Hearing Trans.; 306:11-22.)

62)  During the game, Claimant received a-red card and was ejected from the game.
?@Qgp@ﬁéeﬁfa Exhibit 6 Hearing Trans., 197:7-9, 312:14-20.)

63)  The Philadelphia Utilon produced a video to illistrate the.actions faken by |
Claiinait duing: the-April 21, 2012 Chivas USA gamme to warrant his réceipt ofared card and
‘ejeetion from the game, -(Respondent Extiibit 6; Hearing Trans., 389:20-392:20.)

64).  Claimanttestified that the video. produced by the Philadelphia Unian~
Respondent Exhibit 6 —fairly and accurately reflected what Hiappened on April 21, 2012:
{Hearing Trans,, 199:21-260:7)

65)  The videollusteates that a Philadelphiia Union player, SN, cngaged in
atwo-footed, studs-up-challenge (tackle) on an opposing player, resulting in Mr. (S
regeiving ared card and gjection from thie game: (Respondent Exhibit 6; Hgaring Trans:, 390:7-
8, 12-16.)

66)  Mr. IS challerige caused tempers to. “flare™ and an enisuing “melee.”
(Respondent Exhibit 6; Heating Trans., 390:7-9.)

67)  As partofthe “melee,” Claimant left the Coach’s “Technical Area™ — in violation
of Ligague rules — charged on to the field and pushed the goalkeeper for Chivas USA.

{Respondent Exhibit 6.at 1:53 mark;® Heating Trans,, 390:7-8, 12-16.)

# Adthough it happens quickly, if you pause the video at the 1.53 minute mark, it is clear that Clalmant pushes the
opposingteam’s goalkéeper,

15
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68)  Although the video cleaily illustratesthat Claimant pushed the'goalkeeper for
Chivas USA, Claimant testified that he aid;not:“.?;zsﬁ aiiybody.” (Respondent Exhibit 6; Hearing
Trans., 393:18-394:16.)

69)  Although Claimant claims that hie was protecting’Mr. WEMER - at the time Claimant.
reached Mr. WM, the referee was already there taking control of the. situation. (Respondent
Exhibit 6 at 0:15 mark and 1:50 mark.)

70)  Additionally, at the timé Claimant reached Mg, SIEB, two tothree Philadelphia
Union players were already therc or atriving at the same time-as. Claimant ~ one.of which was
right there toprotect Mr. (il from the goalkeeper — from the opposing player-Claimant
pushed. In fact, in response to being pushed by Claimant, the goalkéeper pusheéd that
Philadelphia Union player who was in-between him and Clditant. (Réspondent Exhibit 6 at
0715 mark and 1350 mark.)

71)  After pushing the -.Qprsing‘-’t;@am??;é.ﬁgg_a*lkegp& @ 53 mark), Claimant was pulled
out of tlie “melee” by Philadelphia Union player, WMl (0:16 mark). (Respondent
Exhibit 6.)

72)  Simply put, inviolation of League rules, Claimanit feft the Technical Area, ran
onto the field, and participated in a “melee” with the players, pushing a player on the opposing
team, {Respondent Exhibit 6 at 1:53 mark; Hearing Trans,, 390:7-8, 12-16.)

73)  The League conducted an investigation into Claimant’s conduct, coneluding that
Claimant, in violation of League rules, left the Technical Area, entered the field of play and

“initiated contact with an opposing player.” (Respondent Exhibit 7.)

5 As detailed within the 2012 Game Operations Manual, coaches. are not permitted to leave: the Technical Area and
enter the field of play during a game. (Respondent Exhibit 67, pgs. 17,73.) Additionally, it is.considered a Mgjor
Game Misconduct for a coach fo engage in “fighting™ or “provoke a fight” during a game. (Respondent Exhibit 67,
pg. 73.) ‘

16




Case 2:12-cv-04165-MAK Document 45-4 Filed 01/05/16 Page 18 of 76

74)  Asaresult of Claimant’s actions during the April 21, 2012 Chivas USA game, not
‘only 'was Claimant red-carded and gjected from theactual game, but the League took subsequent
action gainst Claimant as well as the Philadelphia Union, '(Respoﬁdent. Exhibit 774t.
PPS0002262; Hearing Trans,, 392:23-393:9.)

75y  More specifically, as-a result.of Claimant’s inappropriate actions during the April
21,2012 Chivas USA game; the League fined the Philadelphia Union $5,000. {Respondent
Rxtibit 7 at PPS0002262; Hearing Trans., 392:23-393:9.)

76)  Additionally, as atesult of his inappropriate actions during the Apsil 21,2012
Chivas USA game, the League-also fined Claimant $8,000 and suspended him fortwo (2):games
(Respondent Exhibit 7; Hearing Tians,, 312:21-23, 394:19-25.)

77)  ‘Thiswasnot the first time Claietiant féceived.a red card ejection from-a game for
Teaving the Coach’s Tedhinical Ares; Hewalso received ared card atid was-ejected for Jeaving the
Technical Area during a U.S. Open-Cup game against DC United on April 6,.2011. (Respondent.

Bxhibit 8; Hearing Trans,, 182:20-183:19, 183:20-184:19)

78)  Trwasalso not the first time Claimant initiated physical contact with someone
during his tenure with the Philadelphia Usiion; he also pushied another Philadelphia Union
employee, Rick Jacobs, after a-reserve game in 2011. (Respondent Exhibit 49; Hearing Trans.,
531:23-532:8.)

79y Asexplained by Mr, Sakiewicz, Claimant’s actions during the April 21, 2012
Chivas USA game were “out of control” and significantly embarrassing to the Philadelphia.
Union:

i 'was more than infuriating. ..it was alarming, it was embarrassing. |

know all the owners in the League, including Mr. Anschutz; whose name
is on the trophy, who'I worked for for six years, who are watching this,,
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and the, first thing that pops in my héad is: What kind of team is Nick
Sakiewitz ranning? It's, excuse my French a shit show.

And this was more than j yxst ‘heat of the moment, coachrunningonto:the
field, players engaging in a fight. This was the beginnings of a brand that
Jayand Tdid not-want fo haveasa club and it was hurtf L, i was
dtsappomtmg, it-was alarming, and it was tox!gh towatch.

{(Hearing Trans., 558:5-18, 630:23-631:16.)

80)  Claiivants actions also reflected in a'aterially adverse matner on thesintegrity,
reputation and goodwill.of the Team, as evidenced by'the antiouncets reaction o Claiimant's
actions:

And Peter Nowak lost his mind there. Yeah, he should be sent off. That’s
itiexcusable. Inexcusable for a-head coach to act in this manner.

...and that is what Baldomero Tolgdo is telling hitn. s like: Whats your
justification? Just walk off. ‘He’s telling him: Peter; just go.

«..Look at Peter Nowak. See, that*s wity Tie gets sent off. What are you
doing o the field? : '

81)  Claimant actions during the April 21, 2012 Chivas USA game did not comport
with Philadelphia Union policies and procedures in at leasttwo, respects:
... Thers Is-our purpose statement, which T'alluded to earlier, which lays
ont alot of detail about things like the brand, our-core beliefs, our greatest
imaginable challenge, which is to become one of Anierica’s most ddinired
soccer brands; and then there’s.an employee manual, And then, of course,
there’s [Claimant’s] contract, which addresses a lot ofthose.
responsibilities, roles, duties, and things that we expect out of [Claimhant].
(Hearing Trans,, 637:12-638:3.)
82)  Claimant actually acknowledged that he received negative feedback as a result of

his aetions during the April 21, 2012 game against Chivas USA. (Hearing Trans., 384:15-
385:6.)
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Events Imniedidtely Following the April 21, 7012 Chives USA Game

83)  Asatesultof hisréd card and ejection — forviolating Lieague tules by leaving the
Teohnical Area and iitiating contact with amopposing playerduring the April 21, 2012 Chivas
USA game~ the League suspended Claimant for fwo ganes: (Respondent Exhibit’s 7; Hearing
‘Trans., 312:17-23.)

84)  The Philadelphia Union’s next MLS.gairie wis dgainst San Joseon April 28, 2012
— it was forced to play this game without its head codch, as this was e first of two MLS garnies
Claimant was suspended for as.a result of his-actions.during the April 21,2012 Chivas USA
game. .(Re_s;pc}ndﬁmt'Bxhiljitis;?""'aaéf.Q';}%feaﬁiggf*{?ians.;,:.3§i?}z;6~§§:iil_,}k

85)  The Philadélphia Union lost the gamé against:San Jose on April 28, 2012.
(Respondent Exhibit:9,)

86)  The Philadelphia Union’s noxt game was against Seattle ot May.5, 2012 — it was
again forced to play without:its head coach, as this was the sgoond of the two MLS games
Claimant was prohibited from ¢oaching as a tesult of his actions during the:April 21, 2012
ChivasUSA game. (Respondent Exhibit’s 7 and 9; Heating Trans:, 313:24-314:5)

87)  The Philadelphis Union also lost the game against Seattle on May 5, 2012,
(Respondent Exhibit 9.)

88)  The Philadelphia Union’s next game was a League game against the New York
Red Bulls, and, although Clilmant was allowed to coacls this game, the Philadelphia Union lost
the game. (Respondent Exhibit 9; 314:21-24.)

89)  Thenext game for the Philadelphia Union was a League game against FC Dallas,

which resulted in atie: (Respondent Exhibit 9; 314:25-315:3.)
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90)  Thenextgamewas.on May 26, 2012 againist Totonto, which, at that point in the
season, hiad ot won a gatie: (Respondent Exhibit 9; 315:4-11.)
91)  Toronto beat the Philadelphia Union on May 26, 2012 — obtaining its first win'of
the season. (Respondent Exhibit 95 315:4-11, 316:6:9.)
92)  After the game; Claimait admittedly made.an “emotional statement” to the
players, (Heéaring Trans:, 316:10:12; 316:25-317:5,)
93)  Mote specifically; Claiinant made the following statement to the players:
We were supposed fo have five days off, but not I'm going to think about
How long that's sicttially 'thxg’ o be: We're going 6. get home, we're
goingto work hard, we're going to shake trég; and we’re going to ﬁgure

ont whorsticks and who dogsn’t.. My j()b is not going anywhere, [-can’tbe
fired.

Gancil your trips: ‘We're:going to go back and we're going to work hard.
{(Hearing Trans,, 954:21°955:4; 956:3:11, 460:8-19))
94)  ‘Within his “emotional statement,” Claimant also informed the players that:

...he cotildn’t be fired. . hie wasn’t-afraid fo do auything in régards'to the

tean...

.+-he wasn't afraid {o shakethe tree.. he had traded away and
[the] Ieadmg g0a¥ scoter...[he] wasn’t-afraid to make moves.and to roll
with it,

(Hearing Trans., 1030:17-1031:13)
95)  Claimant acknowledges that the team was otiginally —~ prior fo the Toronto game
— scheduled to have af least four days-off starting on May 30, 2012. (Hearing Trans., 324:17-

23
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96)  Three-days after the Toronto game —on May 29, 2012 — the Philadelphia Union
tad 41,8, Openi Cup gaine againstthe Rochester Rhines. (Respondent Exhibit'9; Hearing
Tréitis., 320:17-321:3.)

97)  -Claimant was unableto.coach this game, as he-was suspended from the gamedsa
resultof his receipt of a red card ejection for leaving the coach’s Technical Area during the:
Phitadelphia Union’s last U.S. Open Cup game on April 6, 2011, (Respondent Exhibit 8;.
Hearinig Trans., 182:20-183:19, 183:20-184:19, 321:4-21 J

98)  Acocordingly, as a result of his inappropriate on-field actions —ineluding leaving
the Coach’s Technical Area on two separate occasions as well as his initiating contact:with an
opposing player — Claimant was suspended and unable to-coach the Philadelphia Union for three
(3)gaiiics i.a seven (7) game streteh ffom May 5, 2012 thirough May 29, 2012: (Respondent

Exhibit 9; Hearing Trans., 313:6-11, 313:24-314:5, 321:4-21)

99)  As threatened in his “emotional statement™ after the Toronto-game;, Claimant
cancelled the players® scheduled days-off — requiring the players to cancel their vacation plans —
and-made the players, for the first time in team history, show up at a frail located at the Youth
Soceer Center (“YSC”). (Hearing Trans,, 333:6-8, 958:21-9594, 1079:17-23, 1154:15-185)

100)  The trail was located approximately 100 yards from the YSC facility. (Hearing
Trans., 958:18-20, 960:11-12, 1074:8-10, 1156:23-25.) -

101)  The trail was a blacktop/cement/pavement trail that was approximately two body
widths wide, uneven in parts with rolling hills, and approximately 1.3 tiiles in length. (Hearing

Trans., 461:17-25, 959:5-12, 1078:23-25.)
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102)  On that particular day, it was hot'and sunny, about 80 degtees and humid A
(Hearirig Trans., 462:2-7, 962:5-8, 1078:17-20.)

103)  Claimant directed the players to run the trail, but didnot tell the players how far
he was making them run — Claimant simply told the players to keep runninguntil he teld them to
stop. (Hearing Trans., 464:5-8, 961:15-25.)

4 Claimani’s

Denial of Water to the Players During 10-12 Mile Rin

104)  Claimant did riot monitor-or ensurs that the players liydrated before the start of the
yun. (Hearing Trans., 343:10:16.)

105)  Claimant initially made the players run'three Jengths:of thie irial —approximately 4
miles (“First Interval”). (Hearing Trans;, 465:12:20.) -

106). Genetally .gpeakizgg?;itffi's—iﬁie.resp‘énsibi}ity-e‘é’the*afhieﬁa=ferair;e;fs to enisure the
playets are appropriately hydrated during practices. (Hearing Trans., 1064:9-19.)

107) During the:May-31, 2012 trail run, the athletictrainers brought'24 reusable
“Gatorade” water bottles, which are 22-ounce “squirt” boitles; fo the actual trail — there was
essentially at least one 22-ounce squirt bottle available for each player. (Heating Trans.,
1069:15-25.)

108)  During the run, Claimant admits that he told the players that they were not able to
have water and he, in fact, did not lef the players have water during the run. (Hearing Trans,,

203:15-17, 206:15-19, 351:14-17)

4 Towards thé end of the hearing, Claimant introduced — as Claimant Exhibit 13 ~ a Quality Controlled Local
Climatological Data Report (“Weather Report™), which, aceording to Claimant, provides a fair assessmient of the
weather on May 31, 2012. 1t appeass as though Claimant is offering this evidence to connteract the testimony of
several witnesses relative to the weather during the May 31, 2012 trail-tun, Signifi cantly, however, this Weather
Report-only details the weather observed at the Philadelphia International Afrport, which is approximately 30 miles
away fmm the ¥YsC fucility. Accordingly, it dods not provide an accurat¢ representation of the weather af the ¥SC
31, 2012 trail 1 11 certai‘le Is Aot more. credible tkan the witiesses wito consistently,
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109)  Claimant admits that he took the reusable squirt bottles from the players and put

‘them in the bushes, (Hearing Trans., 211:1722, 361:19-22, 1258:16-22.)

110)  CEEENGD vitnessed Clainant having amargument with the-feams Athlétic.
Trainers and, at one point, he saw Claimant take the reusable “squirt” water botfles-and hide
them in the woods — telling players: “you guys don’t need water.” (Hearing Trans., 962229634,
966:10-16.)

111) Paul Rushing — the Philadelphia Union’s Head Athletic Trainer — described the
argument he had with Claimant relative to Claimani*s decision to deny:the players water-on May-
31,2012, as follows:

e ‘-We- had the botﬁes out, the water betiles out and ihe Gatorade squeeze

i ehi abaui ﬁw water with %nm He just: saui ‘no water sh
gam, ﬂns whole. thmg was kind of: sﬁowbaiimg and ¥ as

piayers and. to, yoa know, not pilt them in harm’s wayand do- what 1 t}‘ k
is right and that’s what T.was hired for as the head trainer, and I felt Tike:l
wasn'tallowed to do. that And, again, T was just really frustrated and
reaily upset about that. .

..S0 when [the players] left again, we got into more of an argutsent.. and
{C ainiant] physically took the bottles with the carriers and threw them in
the bushes...

ivhat 1 wanf vou to-do and xf vou» re ;atot w;ti: me;v you're agams't me.
kind of tizmg.

(Hearing Trans., 1076:15-1077:19) (emphasis added.)
112)  One player, SEMBENNENND. t<stificd that, after he completed the First Interval of

the run, the following gecurred;
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Again, I sortof liappened upot it already occutring and [Claiinant] was
like pretty exphcztiy lefting evetybody know that they weren’t going to
‘have any water ..

And Iremember having like a Kirkland Costeo bottle; much like.that sort
of plasttc bottle, in tiiy hand.. And he {Cialmant} took the water bottle o
of miy hand and said that when you're thirsty, you lose focus — which I'soit
of thought at the time, well, if I'm thirsty and I get some water; then I*11 be
focused; "1l be ready o run some riore —aiid then tossed it tothe side.

{Pau} Rushmg} lohn {Haekworth} and it] Gric
questioning Paulie as to, you know, frankly: hat the he

‘mean, it's hot as hell, we're out here mnﬁmg Thetes 1 ;
shouldn’t have water. Tcertainly neverhad-seen any%hmg hke t‘t;at

(Hiearing Trans., 465:23:466:17.)
113)  When another player, SREENESNIND, inisticd the First Intéival of the runy he
it only witnessed the dispute between Claimantand Mr. Rushing regarding the players access

to water,. but he dlso specifically saw Claimant actually take water boftles from M. Rushing.and

throw themaway from the players, (Heariug Trans., 1044:18:20, 1045:8-24)
114) M. . also Withisses 'ihe’zfoilow%ﬁ:g} ‘§étwééﬁ MrRushmg and'Clatinant:

.After both of them went back anid forth.about whether-water:should be:
(izstrsbuted of not, Mr, Rushing...pretty much had a Pontiug Pilate-moment

whete he was like, “You know what? You'lrein charge, but L refiiseto
have: my hands in this because thisisny't’ ught So if this'is what you want
fo do, T’ washing my hands of this. T want no part of this, But thisisn’t
right,..[Claimant] — 1 remember him saying this distinetively — was
like..."T dom’t care. I'm going fo make men out of thesé guys.’

(Hearing Trans., 1046:13-1047:6, 1050:22-1051:10.)

115)  ARer denying the players water once they completed the First Interval of the run,
Claimant directed the players to keep running on the trail —to run additional Intervals, (Heafing
Trans,, 468:18-21.)

116)  Afterinitially arguing with Claimant regarding the players® aceess to water during.
the trail runs, Mr. Rushing — as he was concerned about players becoming dehydrated — tried to
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sneak water fo the players, but Claimant, onee agaiti, physically took the-water bottles fiom Mr.
Rushitig, walked thiough the players anid:thrés the water bittles into the woods/bushes.
(Hearing Trans., 1079:24<1080:10.).

117).  Intotal, the:playersran three or fosr_f.?fn;tér:yéis;.ftofalﬁ‘ing approximately 10-12
miles. (Hearing Trans.,, 213:25-214¢3, 464:9-17.)

118) Claimant also adinits that, during the run, he ssid the following to Mr. Rushing:

No fueking sater put thie water back, water will inake yoiy fose focus and
it you’re thirsty you are weak.

(Hearing Trans., 212:2-25)

119)  Claimant testified that he denied the watér 16'fhie: playets becaiise a player,
O, - sick and he did not want the other players to;get sick, (Hearing Trans.,
20651525, 216:6-9)

120)  Claimant, however, testified that M. SR was sent back to the locker room
iriimediately after the warm-up.. (Heating Trans,, 213:15:20.)

121)  More importantly, Claimant never mentioned JJJiillili® 25 the reason why he
would not let the players have water; the pi;ay@r.sa}_‘l confirmed that Claimant simply stated:,

.. water makesyou weak. If yow're'thirsty, you're weak...If you’re
thirsty, you loge foeus...

(Hearing Trans., 468:10-17, 469:14-17, 972:14-72; 1050:10-22, 1080:11-1081:4,
1162:11-13)

122)  Generally speaking, when a.player is sick, the athletic trainers take one of the 22-
ounce reusable squitt bottles and put different color tape on it to ensure that only the sick player
uses that particular water boitle — and that the sick player does.not drink out of the other water

bottles. (Hearing Trans., 1136:12-1137:6.)
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1233 Claimantalso testified that if the players were given individual disposable bottles
of water orGatorade, it would have probably alleviated his concetns relative to Mr—
stoinachi flit. (Hearing Trans., 358:18-22.)

124) Tndividual disposable bottles of water and Gatorade were in fact available at YSC
at the timeof the run. (Hearing Trans., 467:18-468:6.)

123)  Infact, (NN :stificd that he attempted to drink out.of an individual
disposable water bottle; but Clainant took it 6ut of his hands and threw it fo the side. (Hearing
Ttans., 466:3-10)

126)  Mr. Rushing had brought three ice chests (one with wheels on it) filled with three
cases of individual (not shared) 16.9-ounce disposable water bottles and three cases of individual
(net shiared) 20-outice disposable Gatorade bottles to thie YSC on'the day of the May 31, 2012
teaill run, (Hleating Trans, 1072:6-9; 1073:9:24, 1074:8-13, 1156:17-25; 1236:22-23.)

127) These disposable botiles of water and Gatorade:were available to the Team —a
shott three (3) minute 100 yard-walk from the trail --and could have been used to hydrate the
players if Claimant was in fict concerned about Mr. (Ml stomach flu., (Hearing Tians.,
1072:6-9, 1073:9-24, 1074:8-13,1156:17-25; 1236:22-23.)

128) The use of disposable bottles of water and Gatorade would have removed any-
alleged concern of crogs-contamination relative to Mr. S (icoring Trans., 358:18-22.)

129)  Claimant did not, however, direct the Athletic Trainers to provide the players with
disposable water bottles, and, duting his testimony, he never offered any explanation as to why

he failed to do so. (Hearing Trans,, 358:14-17.)
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130) Claimant understood at the time that MLS gaimes were actually being stopped to
zfiléiv{;@?ayeré 16 geta bieak — simply because it was too hot during the summer months.-
(Hearing Trans., 364:13-17.)

2. Claimant’s Forcing of Injured Players to Participate in Training
Aguinst the Directives of the Athletic Trainer

131) Before the start of practice on May 31, 2012, Mr. Rushing informed Claimant
inside-the YSC facility that four players wete on the injury list — (RGN -ith 2 right
big toeinjury, SRR vith - right ankle injury, SRENENSENRyith Sastroenteritis, and,
SRR i h an ankle injury — and it was his opinion that th ey-shiould niot participate it the
tril funs —they:should remain in the facility on a bike. (Hearing Trans., 1066:14:1067:4; 1067+
1324, 1068:25-1069:5, 1082:6-17.)

132) M, Rushing was concerned-about Mr. SNEENEparticipating in the run — even
siinply walking — becauses

[ Mr. W) suffered a tog injury...and obviously the big toe is the
wexghtb\earmg part ofyour foot, you don*t'want to putweight on that foot
if it’s a fresh injury like that.

(Hearing Trans., 1082:6-12.)

133} Mr. Rushing wanted Mr. (SREEMIgon 2 bike, which is nonweightbeating and
allows a player to get fitness without putting any pressure on-the joint or the injured part of the
body, (Hearing Trans., 1082:6-21.)

134) Mr. Rushing also did not want Mr. SEEEEER or Mr. SN participating in the
trail runs because he was afraid they would aggravate their ankle injuries — neither of them had
ankles that were ready for a 10 mile run on concrete. (Hearing Trans., 1083:7-1084:4.)

135) Mr. Rushing conveyed his concerns regarding Mr. (N i -a'nd

Mr. G o Claimant. {Hearing Trans., 1083:4-6, 1083:17-19, 1084:8-10.)
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136)  Claimant’s response to Mr. Rushing was that everyone “was goingto.go outside’
and, to M. Rushing’s shock, Claimant made thé injured playeis participate in the trail rung once:
outside. (Hearing Tians., 1067:25-1068:24.)

137)  Claimant also informed Mr. Rushing that neither M, Ruishing nor the team
doctors were going to make decisions regardingthe &bi’iiig{ of a-player {0 train-orplay in-a.game;
these decisions were now going to be made by. Claimant, (RespondentExhibit’s 13 and 27;
Hearing Trans., 1075:1620,)

138)  Claimant.alss admitted duting histestimony thathe “ordered” players that were
injured to. participate in-the trail run — at Jeast walk —onMay 31%— against the clear direction-of
the Athletic Trainer, Paul Rushing. (Heating Trans., 213:25-3, 207:13-16, 340:7-12, 341:6-20,
342:1892.)

139)  Specifically, Clairmart testified that-he*‘ordered™ SN Shuns
S = SR o pacticipate in the May 31* run even:though the Head Athletic
Trainer, Mr. Rushing, informed Claimant that they had:injuries and should not participate,
(Hearing Trans., 339:5-16, 340:7-12, 341:6-20, 342:18-22:)

140) CENENRESNNG 25 not planning on practicing as.a result of'an injury to his
foot, but Claimant told him that he was required-to run — when Mr. SN told Claimant that-
he could tiot “run” because of an injury to his foot, Claimant said, “[wlell, then you'll have to
walk.” (Hearing Trans., 1034:20-21, 1035:2-13.)

141)  In fact, Claimant forced all injured players to participate in the 10-12 mile interval
trail runs:

Q.  Did you instruct him to run on May 3172

A. ...1'told that the injury group that Paul Rushing was reférring to would be the
Group No. 3 and they will walk the frail.
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Q.  Okay. So,youdid instruct him to walk the trail; correct?
Yes.

And Paul Rushing had t0ld you that he wanted him back inside the facility on the:
bike; correct?

A.  That's:what he indicated before-we leave the facility. He was:making strong case
that those playets have:1o be in the facility on the bikes.

(Hearing Trans, 341:6-200)

142) Claimantadmits that his requiring of the injured players to participate.did not
make the Athletic Trainer, Paul Rughing, héppy. (Hearing Trans., 344:6-9.)

143)  Claimantalso dcknowledges that he s notaTicensed Athletic Trainer. (Hearing
Trans., 262:10:13.)

144). Asaresult of their foroed participationin the interval trail runs-onMay 3% at
least thiee players— Mir; VNS Vi, SENEREnd Mr. S suffered set-backs with thele
injuries, likely requiring these players fo miss additional playing fitne. (Respondent Exhibit.13;
Hearing Trans., 1090:15-24; 1092:15-1093:10.).

145) Two of the injured players forced to participate in the May 31 run,
SR -] SRR /crc unable-to play in the next game for the Philadelphia Union. In
fact, both playérs were unable to play for at least sixteen (16) days after the run. (Hearing
Trans., 371:11-17, 1039:1223, 1127:1525.)

146)  Additionally, at least.one player — (NN — was injured during the interval
trail russ, Mr. GEREREED testified directly on this point:

1 had pain’in my foot'the second day of the fun, staiting the run. A bit of

pain that night. Tried to get through the first segment of the seeond — day
run and [the Assistant Athletic Trainer] pulled me and said that’s enough.

i
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...Shortly afiet they sent:me to Chip Fummer, the team dootor; the feam

physicidn, 1o get an MRI. ..Tt revealed I had a stress reactioh,. De./Humimer
basically-said had T gone any longer, it would have-turned info a stress
fracture. And subsequently I wason ¢rutches for a few days, Tieouldn’t
put any-weight oi if... '
(Hearing Trans:, 475:5-476:12.)
147 Tnshort, M. SN was injured on.May:31; 2012 -during the trail tuns~
apparently doe to the length and intensity of the.nuning/training. ‘(Respondent Exhibit 13;
Hearing Trans., 475:5-476:17.)

148) As atesult of the injury (NN suffered duting the'trail runs, he was

uable:to play for at least a week — missing at least one game. (Hearing Trans., 476:13-17,
1127:6414.)
149) A “handful” ofother players, including MM (complaining that his

“febt wete on fire”), came to Mr. Rushing after the May 31, 2012 rini‘seeking treafment — with

several of the players being referréd fo a doctor the fiext day ot withiin the nextvouple of days.
(Hearing Trans., 1132:5-16.)

150)  After the conclusion of the run, Mr, Rushing was “upset-and cenfused,” and
wortied-about the. status of his license as an athletic trainer and, as such, hie.decided —of hisown

aceord ~ to cotitact John Galluccl, one of the meédical covrdinators for the League, and asked him

for advice, (Hearing Trans., 1084:14-1085:4, 1089:10-14, 1107:8-1108:5).
151} M. Gallucei suggested that Mr. Rushing write a letter outlining everything that.
happened during the May 31,2012 trail runs and send it to Philadelphia Union’s chief medical

officer, Dr. Chip Hummer. (Hearing Trans., 1089:3-6.)
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152) Mr. Rushing followed Mr. Galucei’s suggestion, drafling and sending — on May
31, 2012 —a letter to the Philadelphia Union’s medical diredtor, D, Chip Hummer. (Respondent
Exhibit 13; Hearing Tratis., 1089:19-1090:14):

3 Excessiveness of Clatmant’s Actions. duving the May 31, 2012 Training

153)  Mr. 4P tias approximately @years experience playing in the MLS,
specifically playing forapproximately B differént MLS teami’and having spproximately 1l
different coaches; he also played for thie United States National Team in the GNP - d
was a member ofthe Uiited States National Team during the (SN NN (cocng Trans,
458:6-459:11.)

154) 'When asked whether the frail runs Claitnant required the-players.to run on May
31, 2012 were usual or'normal, Mr. (I estified:

ity @yedrsof
e with the [United States]

It was roughly twice ds long as Pve evein
professional soccer, and that s including my 1
National Teant,

(Hearihg Trans., 462:23-463:9; 463:24-464:3.)

155)  In fact, Mr. (P stated that this trail ron was approximately 11 to 12 miles in
‘total and he — in his @ plus yeats playing professional soocer; including his time with the Utited
States National Soccer Team —never had to run more than 6 miles at one time in a training
session. (Hearing Trans., 462:23-463:9, 463:24-464:3.)

156) SN o has been a player within Major League Soccér for @ years
and who also has experience playing for the United States Men’s National Soceer team, testified
that he had never previously been asked to run the distance he was asked to run by Claimant on

May 31, 2012. (Hearing Trans., 968:8-13.}
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157 Mir. (P -Is0 tostified that — inhis @ plus years playing professional soccer,
ineluding his tine with'the United States National Seccer Team ~ he was never-asked to run
where water-was withibeld fiom the players. {H:‘earing Tians., 466:18-22.)

158 M @R sy testified that, in his @years of Major League Soccer
experience, other than the May 31, 2012 teail run and the subsequent practice on June 7,2012,a
water limitdtion had neéver been:placed on him. (Hearing Trans., 1022:21-25.)

159) Mr. GWEalso testified that heé:believed the Claimant’s actions during the May

31, 2012 training session Were irieant to “purtish” the-players. (Hearing Trans., 1025:12-162)

160) On June 7, 2012, the/team held a prastice at the Stadium. (Hearing Trans,, 487:6-
12.)
161), During the June 7, 2012;practioe, Claimant placed 4 water volume litsitation of
thé playefr‘sgiﬁférmfhg.eé@h&;&ﬁgf&r that they wete limited to one bottle of water for the entire
practice. (Heating Trans., 487:13-25.)
162) D csciibed the water limitation as-follows:
...At that point we were allowed to have water and everyone ‘had their
own specific water bottle with differing amounts of water in it and you.
could only have what was filled up into that bottle, which maybe was half
of the botile for some people or a quarter of the bottle filled up for other
people, but essentially it was a reminder that you don’t need that much
water to perform and the miore watet you need, the weaker you are,
(Hearing Trans., 973:21-974:10.)
163) CE :iso discussed the additional water limitation imposed by

Claimant on June 7, 2012

...in reaction to the game we just played against D.C. United, which was
an Open Cup quarterfinal game in D.C., so the incident with the water.and
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the running, happened the week before in preparation for that game, we go
“to D.C. and win'the game...And [the next] practice everybody is
obviously excited, pretty tired, but we’re practicing because we havea
League game, and it comes to the point of the-water break — because.
“thiere’s usually a standard water break during each practice —and. .1
remember [Claimant] making a comment of that-we were going to get
water, but-that-each person was only allowed fo have one water bottle:and
if'they finished that water, then that was the witer for the day that they
could have; and that...because we won our game in D, C., then..[it'wasa.
possibility that we-would go the rest of the season- wﬁﬁoa; You kiiow,
having as much water... i

(Hearing Tians,, 1049:8-1050:9;)
164) Assistant Athletic Trainer, Steve Hudyma, also testified that Claimatit wanted
playersto be limited in the volume of water they received at practice on June 7%, (Hearing:

165)  Oaluiie 1,2012 — the day after the May 31, 2012 trail funs—Mr. Foose had
multiple-conversations with the League concerning ihaﬁ;e:;@%z~.Qf‘%1;e.ﬁay- 31, 2012 trail runs, the
fact that Claimant withheld water from the players, that Claimant requited injured players to
participate i the May 31, 2012 nun, dhd the confrontation Claimant had with medical Staff.
(Hearing Trasis., 710:13-711:2, 713:5-12, 753:2-10))

166) Mr. Foose communicated this information — information relating to Claimant™s
actions dutring the May 31, 2012 trail runs — primarily to Todd Durbin, Exgcutive Vice President
of Competition, Player and Labor Relations, who, at the time, was responsible for investigating
the allegations of wrongdoing made against Claimant. (Hearing Trans., 714:6-22, 77424~

775:15.)
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167)  Mr. Durbin was alse made aware of Claimant’s actions.of May 31, 2012 from
Evan Dabby — as.a result of Mr: Rushing’s independent report to Mr. Gallueei —who was'in
chatge of team trainers and medical operations for thie Leagiie, (Hearlng Trans., 782:13-22.).

168)  Mr. Dabby specifically informed Mr., Durbin that the Ph‘i‘iaéé;?hi_ax Uniofi team
trajner had a “very serious incident take place” during o training session — both as it related to
having injured players participate in training and the withholding of hydration to players.
(Hearing Trans., 782:13:22.)

169)  Atthe time he received the inforniation from Mi. Foose'and Mr. Dabby — on or
about June 1, 2012.—the League.— through-Mr, Durbin —was already investigating the MLSPU
interference allegations against Claimant (made-at the end of May, 2012). (Hearing Trans,,
574:10<18, 779:21-781:11.)

170y According té Mt. Durbif upon receipt of thiese'additional allegations against
Claimant — relating to the May 31, 2012 trail s~ “major alatm bells” went-off. (Hearing
Trans., 780:18-781:11.)

171y Although Mr: Foose obtained the information relating to theMay 31, 2012 trail
rutis from the players of the Philadelphia Union, he did ot disclose the identity of the playersto
the League. (Hearing Trans;, 753:18-754:5.)

172)  Mr. Durbin immediately informed Mr. Foose that the League would be

conducting a thorough investigation, (Hearing Trans,, 715:5-12.)
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173)  Again ~reiterating for context purposes —at the time Mr. Durbif received thie.
inforimation from Mr, Foose and Mr. Dabby —on of about June 1, 2012 —the League —through
Mr. Durbin —was already investigating the MLSPU interference allegations against Claimant.
made 4t the end of May, 2012). {(Hearing Trans., 574:10-18, 779:21-781:11.)

174y As the players of the Phifladelphia Union were “extremely aftaid” of the potential
“consequetices” or-“retaliation” if it became known thatthey participated in the League’s
investigation, the MLSPU asked the League to put a Confidentiality Agreement in place..
(Hearing Trans., 715:13-716:6.)

175) There was only onie ther instance in which the MLSPU asked the League to
putin placea Confidentiality Agreementrélative to a League investigation into misconduct.

~ thiatothet instanice involved Claimant during Claimant’s tenure as the head coach.of

176)  The MLSPUand the Leagus where able to agree-on the language of the
Confidentiality Agreementand the League began its investigation into the allegatiotis made
against Claimant, (Hearing Trans,, 717:6-718:12.)

177)  Mr. Durbin was responsible for overseeing the investigation. (Hearing Trans.,
786:16-19.)

178)  Shortly after he was informed of the allegations relating to the May 31, 2012
training session, Mr, Durbin sat down with Brett Lashbrook, the Special Assistant to the
Commissioner, to discuss how to conduct the investigation. (Respondent Bxhibit 27; Hearing

Trans., 8-19.)
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179)  Shostly thereafter, Mr. Durbin called'and emailed Mr. Sakiewicz informing him
about 4 serles of allegations that were-inadé against Claimarit — the'most immediate of which was
that Claimiant was not following the advice/input of the trainer. - (Respondent Bxfiibit 11; Hearing,
Trans., 574:4-18, 887:25-888:9.)

180) Mr: Durbin’s communications fo Mr, Sakiewiez alsodnformed him:that the
Leagiie was perforining an investigation into these allegations — an investigation that was in
Addifion to the investigation the League was dlready performing as.a result of the players urion
interference allégations made against Claimant at tHe-enid of May, 2012. (Respondent Exhibit
11; Hearing Trans., 574:4-18, 887:25-888:9.)

181) In an-email dated June 6, 2012 to'Mr. Sakiewioz, Mr. Dirbinalso provided M.
Sakiewicz with a letter dated May 31, 2012, from M#. Rushisg to thié Philadelphia Union’s Team
Physician, Dr. Chip Hummer. (Responident Exhibit 115 Heating Trans., 575:5-19, §77:4-9.)

187) “The:May 31,2012 letter of Mr. Rushing to Dr.Hutnier informed Mr. Durbin. of
the following issuss relative to the May 31, 2012 training session:

. That he felt the players® health was put at risk-when they were not allowed to have
water by Claimant during an 8-10- mile:interval fun in §0-82 degree heat;

. “That he felt at least three players suffered set-backs with their injuries;

. That when he attempted to raise these issues with Claimant, he was advised by
Claimant that neither he (Mr. Rushing) or any other member of the medical staff
would make the determination as to which players are healthy enough to play in

each game or to parttc:pate in training sessions — he was further told that these
decisions were going te now be made by Claimant.

(Respondent Exhibit 11.)
183) In tesponse, Mr. Sakiewicz sent an email to Mr. Durbin, assuring him that he had

instructed the medical staffto continue to administer the highest level of medical care to the
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players.and, if anything should changéor preverit them from doing that, Mr. Sakiewicz was to be
notified immediately. (Respondent Exhibit12.)

184y  Thereafier, it was detetmined that the League would conduot a serious of
interviews, and, after the-completion ofthe interviews, Mr, Durbin would discuss the League’s
findings with Mr. Sakiewicz — before it put together:a report formally detailing the League's
findings. (Hearing Trars., ‘7183—-12)

185)  On Sunday, June 10, 2012, the Leagpe—through Mr. Durbin’s investigation —
conducted the contemplated series of interviews, initially-interviewing Paul Rushing, the Head
Athletic Trainer of fhie Philadelphia Unien, aiid ther interviewing the players. (Hearing Trans.,
78811125, 79179, T91:10-792:2; 826:19-23))

186) M. Rushing was intetviewed ds part of M. Durbin?s invéstigation approximately
three times. -(Heating Trans; 1094:14-1095:6.) |

187) A fow days later, the-League; through Mr. Dutbin, issued the:MLS Report — dated.
Juie 12, 2012.— which detailed the results of ihe investigation performied by the League relative
to the allegations made against Claimant. (Respondent Exhibit 27; Hearing Trans., 792:8-10,
793:8-10.)

188)  Asof June 12, 2012, the League’s investigation into the allegations against
Claimant was complete. (Hearing Trans,, 826:10-18.)

189) When quéstioned asto why Mi. Durbin did not interview Claimant, Mr. Durbin
responded:

The conclusion 1 .came to, having heard the testimony of Mr, Rushing and,
more importantly, the testimony that I did hear from the players, coupled

with the testimony that was reported back to me by Mr. Lashbrook, I
didn’t see a path forward af that polutin time.

(Hearing Trans., 827:23-828:4) (ensphasis added.)
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190) The League does not have formal due process rules or appeal procedures with

Rt 1 stithes, (Heasig s, B4 925

191) Later inthe day on June 10, 2012, after completing the interviews, Mr. Durbin

contacted Mr. Sakiewicz and informed him that a formal report would be provided shortly, but
that the testimony recetved fﬁém‘iﬁeipiayers was “very disturbing.” (Hearing Trans,, 794:922.)

192) Duting their ¢onversation on June 10, 2012, Mr, Durbin’s view was that

Claimant’s employnient néeded to be terminated — specifically in

he believed Clainiant “niesds to befired.” (Heating Trans., 796:11-14, 848:4-10.)
193) M. Dutbin didnot believeClaimant’s actions could be cotrected; specifically

testifying:

] wouldit JooK at it as being nartowly focused as to whether or ot
affte_l:- wenotifi ed the eam, the President, and the Club of an fssue:as it

relates: to:foﬁcwing specific instances, the niedical personnei and.thie
water; that the-issues were behind us...because our issues were mitch
bjgger than that... We were-talking: about the pl ayers not fesling
-comfortable and safeiin their-work environment..

(Hearing Trans., 837:17-838:12.)
194) M. Foose believed Claimant’s actions during the May 31, 2012 trail runs created
a “very, very. dangerous situation” for the players, specifically noting:
. it was a hot day, it was an extremely humid day —~ both of them were —

and the length of the runs was completely out of whack with anything that

I had evei-héard:of any coaching staff doing within the League.

So, you know, eyery player was endangered with regard to the water

because it is s1mp1y not safe to be out in those conditions and running that

tength — even for athletes as fitas ours it is not safe to be out and doing

that — without access to water.

(Hearing Trans., 713:19-714:5.)
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195) At the'conclusion of the League’s investigation into all.of the allegations-against
Claimant, the MLSPU took the following position:

We certainly took a position and 1 think our position really from June Ist
on was very clear, which was that [Claimant] needed fo be removed as
coach of the feam aud that ityvas not approp riate nor was it safefor
our members to have him as coach of the feam. So from the moment
we learned about the-runs and the-things that happened with those 45 well.
as the concussion issues, gur position was he can’t continueas coach,

(Hearing Trans., 719:22-720:10.)
196) M. Foose, who hadled the MLSPU. since. its inception on-April.1,2003, testified
that-the MLSPU had never previously {or subsequently) taken the position that a-coach needed tor
be-temoved from a team. (Hearing Trans,, 696:4-7, 721:18+23, 798:2-11:)
A97) ‘Tﬁ_e:MLSPU’ in fact informed Mr; Durbin that they vére contemplating a strike or
withholding players from teamm activities if Claimant contimied.to-coach the Philadelphia Union;
Sothis-was a conversation. that took place between Jon Newman fcounsel
for MI:SPU] and myself on the 10th and. whenive tlked about whiat was
golng to be-happening next, the Uniion, Players Union, given their
concern; the health and safety concern, for the piaycrs, the envitonment
thit the players were in, felt that if [Clainaant] was going to continue to be

the coach, that there were discussions about whether-or not the p]ayers
would, i fact; report for training.

{Hearing Trans., 803:19-804:6.)

198)  Simply put, the MLSPU believed that Claimant’s actions warranted his
teirningtion — warranting him being “fired as the coach [of the Philadelphia Union].” (Hearing
‘Trans., 763:6-157)

199)  Mr., Durbin — and the League — shared the same view as' Mr. Foose, with Mr.
Durbin Specificaiiy' testifying that he believed Claimant “need[ed] to be fired.”” (Hearing Trans.,

848:6-10; Respondent Exhibits No. 25 and 26.)
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200) Both Mr. Durbin'and Mr. Foosé caine to their conelusions — that Claimant néeded
fo be fired — that he could not continuie-to coach the Philadelphia Union — on their sw,
completely independent of Mr. Sakiewicz or anyone else fror the Philadelphia Union. (Hearing

Trans., 720:2-10, 848:6-10.)

My Sakiewicy’s Knowledge of and Independent Investigation: into Claimant’s Actions
During the May 31, 2012 Fraining Session:

201)  On May 31, 2012, shortly afterthe-conclusion of the trail runs, Mr. Sakiewicz was
iiade aware that Claimant requifed the players, inchiding injured players, to run approximately
10 miles on the trails at YSC without hydration. (Hearing Trans., 570:4-10, §72:9-15.)

202)  Later that same day — May 31,2012 — M. Sakiewicz spoke with the team.
physician, Dr. Chip Hummer, for approximately-45:60 minutes; attempting to-understand which
players on the team were injured, the level of their respestive injuries, the potential impact the
lack df'iayéraiitiﬁ can have ofi players, and the exdct détails ofthe length of th trails tuns.
{(Hearing Trans., 890:16-10.)

203) M. Sakiewicz also-asked Dr. Hummer to document his knowledge and opinion
relative to the-trail rups that took place. on May 31, 2012. (Hearing Trans,, 891:11-12.)

204)  After speaking with Dr. Hummer - still on May 31, 2012 — Mr. Sakiewicz
contacted Mr. Rushing and asked Mr, Rushing to describe'the events that took place that
morning during the trail rans, (Hearing Trans., 891:17-20, 1091:9-22.)

205)  Mr. Rushing’s conversation with Mr. Sakiewicz cccurred after Mr. Rushing had
made contact with Mr. Galucci at the League office and sent his May 31, 2012 letter to Dr.
Hummer. (Hearing Trans., 1094:8-13.)

206) During their conyersation, which was approximately an hour long, Mr. Rushing

was “shaken,” his “voice was cracking,” and he was “vety, véry upset,” as he was worried about
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losing: his Athletic Training License becausé of the events that took place-during the May 31,
2012 teail runs. - (Hearing Trans., 891:17-892:2.)

307) M. Sakiewicz, obviously alarmied by Claimant’s actions, told M. Rushing that
he no Jonget reported to Claimant and that he was to-ensure that all players were appropriately
hydrated, that he-delivered the uimost care to the players,-and that he should immediately coritact
Mr. Sakiewicz if anorie hindered his ability to coniply with these directives, (Heating Trans.,
572:18-23, 573:7-13, 892:3:103)

208)  After speaking with Dr. Hummer and Mr. Rushing, Mr. Sakiewioz contdcted M.

Debusschere, the Philadelphia Union’s Executive Vice President and CFO, and informed himof

the situation related to the trail ins-and directed Mr. Debusschere to monifor the teani’s tiaiiig
activities; to héve a-cofiversation with Josh:Gros to investigate: furthier what went of duthigthe
tail punand to:obtain.a fimeline of the events, and to attend the next practice or have someone:
attend the toani”s next practice to ensure that the proper medical treatment was being provided to.
the players. (Hearing Trans;, §92:14-23.)

209) M. Sakiewicz did not contact Mr. Dirbin or anyone cls¢ withiri the Leagué’s’
Commissioner’s office to discuss Claimant’s actions relative fo the May 31, 2012 trail runs,
(Hearing Trans., 926:4-11.)

210) On or about June 6, 2012, Mr. Sakiewicz received a voicemail and an email from.
Wir. Durbin informing Mr, Sakiewicz that a series of allegations were made agahist Claimant -
the most immediate is that Claimant was not-following the advice/input of the frainer — and the
League was performing an investigation into the allegations. (Respondent Exhibit 11; Hearing

Trans., 574:4-18, 887:25-888:9.)
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2H) Theinvestigation referred to in the-June 6;2012-einall was in addition to the
investigation the League was already performing as a tesult of the players union fnteiference
allegations previously made.against Claimant (atthe end of May,2012), and of which Mr.
Sakiewicz was previously made aware. (Respondent Exhibit 11; Hearing Trans,, 574:10-18))

212y Attached to Mr; Durbin’s June 6, 2012 email to M. Sakigwicz was 4 letter dated
May 31, 2012, fiom the Head Athlstic Trainier of the Philadelphia-Union; Paal Rushing, to'thie
Philadelphia Utiion’s Team Physician, Dr. Chip Hummer, (Respondent Bxhibit 11; Hearinng
Trans., 575:5-19,.577:4-9.)

213y Asof June 6, 2012, Mr, Sakiewicz was already aware of the-circunistatices of the
May 31, 2012 tinil run froni his lerigthy discussiéns with Mr. Rushifig-and Dr, Hummier:
(Hearing Trans., 890:16-10, §91:17-892:2, 1091:9-22,)

214)  Within his May 31,2012 letter to Dr. Hummer, Mr, Rushing noted the following:

. That he felt the players® health was putat risk-when they werenotallowed to-have
water by Claimant duritig an 8-10.nile intérval rim i 80-82 degreé heat;

. That he felt at Teast three players suffered set-backs with their injuries;
. That when lie atteifipted to raise these issues with- Claitant, he was advised by

Claimant that neither he (Mr, Rushing) nor.any. other member of the medical staff
would miake the determination as to which ptayers are healthy: enough to’ play in
each game or to participate in trainidg sessions — he was further told that. these
decisions were going to now be made by Claimant.

(Respondent Exhibit 11.)

215)  Inresponse to Mr. Durbin’s June 6, 2012 email, Mr, Sakiewicz sent Mr, Durbin
an etnail informiing Mr. Durbin that he instructed the medical staff to continue administering the
highest level of medical care to the players and if anything should change or prevent them from

doing that, they were to notify Mr. Sakiewioz directly. (Respondent Exhibit 12.)
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216)  On or about June 7, 2012, Dr. Hummer sentMr. Sakiewiez an email, which
attached another, copy-of Mr. Rushing’s May 31, 2012 letter o Dr. Hummer, as well as a letter
‘from Dr. Hummer to Mr. Sakiswicz dated Jane 7,2012: (Responderit Bxhibit 13; Hearing
Trans, 576:12-20.)

217)  Dr. Hummex's June 7, 2012 letter notified Me, Sakiewiéz of the following;

#  Players running a-significant distancerin 82 degree ‘heat .on. concrete without the

f hydration may‘put the piayers at 1isk of eléctrolyte imbalance-or
subjectithem to risk of heat stroke;

& Playets with existing lower extreinity ihjuries could have those injuries
exacetbated with inciéased healing. ttm they paticipated in & long distance run
on a-concrete surf: e on two.consecutivetraining days;

. —reiates His ‘severe right Tateral niid foot pain to the trail runs, His
working - diagnosis is mid foot capsniaz sprain and his retumn “to play is
indéterminate.

{Respondént Exhibit 137).

218)  OnSuiiday night, Juiié 10, 2012, while Mr. Sakiewicz was i Florida, Mr, Durbin

called him'to advise lifin-of the results of the multiple Leagiie investigations into Claimant’s
‘actions, (Hearing Trans., 577:22-578:22:8578:9-19.)

219)  During their conversation, Mr. Durbin told Mr. Sakiewicz that the League was
going to provide him with a report, but that, in the meantime, Claimant could not be near
Philadelphia Union players. (Hearing Trais.; 578:20-24,-580:21-581:5.)

220) Ofnote here, the League, and not the Philadelphia Union, technically employs the
players. (Hearing Trans., 714:23-25, 787:6-11.)

221)  Mr. Dutbin informed Mr, Sakiewicz that he wanted Claimant to be terminated on

Monday, June 11,2012, seriding Mr. Sakiewicz the following email on June 11, 2012:

43




Case 2:12-cv-04165-MAK Document 45-4 Filed 01/05/16 Page 45 of 76

This cannot last until the weekend. You gave:me your assurance
this would happen wed. [sic], It was my recommendation for it o
iappen this morning, |
(Respotideiit Exhibit 26y
933) M. Sakiewi¢z wanted additional time before making a final determination to
terminate:Claimant, as the Philadélphia Unjon had two games coming up, he wanted to receive
and review the dctual Leagueé report to confirni the results of the League’s investigation, and he
wanted tinie'to-talk to the Philadelphia Union owners and investors. (Hearing Trans., 580:21-
581 :1.9}? 913:20-914:2.)
223). M. Durbin ~ within'several back and forth emails with Mr. Sakiewicz on June.
" 11, 2012 —informed Mz, Sakiswicz that Claimant had to be terminated by the moming of

‘Wednesday, Juné 13, 2012 — specifically telling Mr. Sakiewicz that Claimant “cannot frain

.* (Respondent Exhibit’s 25 & 26; Hearing Trans.;

580:8-20; 909:2-910:9)

224) M. Sakiewicz, who'has beenan execative in Major League Soccer for 19-20
years, had nigvei seen an jhistance in which the League prohibited a coach from participation in.
9raei€ieé — while coaches havebieen red carded and unable to coach in games, tie had never
-experienced a coach "be_iaafg{unatﬁ@ to practice or be around players between contests. (Hearing'
Trans,, 593:2-13.)

225y On June 12, 2012, Mr, Durbin sent Mr. Sakiewicz an email atfaching an MLS
IReport‘éetgiﬁag the results of the League’s investigation into the multiple complaints it received

relative to Claimant. (Respondent Exhibit 27; Hearing Trans., 581:22-582:14.)
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226)  After receiving the June 12, 2012 email, including the MLS Repott, from Mt
Dutbi;, Mr, Sakiewioz bélieved he had no choice but o terminate the Employment Agreefnent,
specifically testifying:

1-fired [Claimant] for the six reasons that 1 outlined in my memo _
[Respondent Exhibit 36] that evérybody has seen ad navseam, principally
because. ] was protecting the health and welfare of our players; arid that
wasthe primary reason,

I was disgusted by all of this. Lstill am. U'm kind-of emotional shout:it
now because I'm having to recant it all. But asa former, player; you fave.
to play with a smile on your face and T had a tean With no-smiles., And1
nieeded to protect the health and welfare of those 30:guys in that locker
room. That was first-and foremost. ‘

Buit there were five other reasons why I terminated hinn, and they?re:all
outlined in that mémo [Respondent Exhibit 36].

(Heating Tran,, 588:5-21)
227y M. Sakiewicz was left without a choice when it-came to ‘the timing of Claimant’s
termination because:

Because the pressure —and [ say “préssure,” butit’s probably 3 bad word

— the strong recommendation from two men who Lhad greatly respected at
the Lieague, Todd Durbin-and Don Garber, the report that I had beensent
the day before corroborating.a lot that was going on the weeks prioythat 1
had known about, some of which that Uhad investigated myself, like the
run, and it was an emergent situation. '

HF%

Because that phone call that I got on Sunday night [from M. Durbin on
June 10, 2012], | mean, I didn’t believe what I was hearliig from Todd
Durbin. And, again, you know, I've been a pretly consistent manager over
20-some-odd years. Idon’t knee-jerk decision make.

This was a coach that I fought pretty hard to sign and bring to the club.
This was a person’s livelihood that T had in my hand and, you kiow,
undisputed coaching capabilities. So1wasn’t going to make a knee-jerk
decision.
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But that report [MLS Report]; when I received it on'the 12th, was the fihal
equation fo what 1 was havmg to deal with for the six to e{ght weeks
leading up to it.

(Hearing Tians., 588:23-589:11,.590:6-23.)

Additional Issues Uncovered and dddressed by tlre Le

1 Loncussions
228) TheMedical Policies and Procedutes Mahual for Major League Soccer contains
coneussion protocols— protocols that are, ggnefaﬁg: s,pf%kihg__,:'apdatéd;aﬁnuﬁ{iy? {Resporident
Exhibit 68 at PPS0002573; Hearing Trans., 1102:7-1108:3, 1103:17-1104:5.)
229y Claimantwould make light of {he fact that players had concussions and, in fact, it
was not uncommon for Claimant fo call a playér a “pussy” for having a concussion, (Hearing
Trans., 479:3-18.)
230)  Claimant would also tell players that they should:not miss any time due to.a
coneussion — you are weak if youcan’t play through a-concussion. (Hearing Trans., 971:12:21.)
231) OnJune 1,2012, Mt, Foose-was also madé aware of a pattern of abuse directed
by Claimant against players who had suffered congcussions. (Hearing Trans:, 711:3-7.)
232) The complaints received from Philadelphia Union players relativeto Claimart
and his viewpolnt on goncussions was summed up by M. Foose as follows:
Well, there are several things: a repeated suggestion that there’s no such
thing {as concussions], they don’texist, they’re not real; a repeated
suggestion that they don’t have thent in Germany, that playérs just take a
pill and go on, the implication being that it’s 3 toughness question; the
denigration of players who had suffered them for not being able to get
immediately back out on the field; statements about players who are
rcoovermg from concussions and happen to be-eating at a training table

and saying in front of the group or some group of players why do you
need to.eat, you're nof even practicing, you don’t have any need for food.

5 pursuant to Paragraph I{AX(9), Claintant is responsible for enforcing all League Rules applicable to playérs,
coaching staff, trainers and doctors. (Respondent Extitbit 1.)
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Those types of statements then generally creating-an-atmosphere where
players were afraid to speak up and be honest.about thelr syfiptoras for
fear-of the Feaction and the consequences that would come down on them
from those disclosures,

(Hearing Trans., 759:23-760:22:)
233) The coricussion issue was a huge issue for the MLSPU and Mr. Foose:

,..The coricussion issue is-a huge issue for us and a big issie for me

personally. Thad at that point just spent the prior year before that working.
“with the Lesgue to develop a concussion protocol and those efforts have

continued today. -

I"sa big {ssue in oursport: Tspent yesterday actually at the White:House

listeniiig to the President talk abouit how important this issue is andhow

much weneed to-chaiige this:sort of macho culture-that.can be out there

withi régard to this issue, that concussions have to betaken

seriously:: . Players’ lives areatrisk, So ny reaction was very, very.strong

on both of these:cases that there-had been-a real sort of recklessness:
towards players’saféty shown in Philadelphia.

(Hearing Trans.,, 711:15-712:8))
234) Mi. Foosé sits on the League’s concussion committee and was pait of that
commiittée i Mag/une 6f 2012, when the issue relating to Claimant’s treatrent of concuséions
'Waﬁ»b?du;giit 1o the attention of Mr. Foose and the MLSPUL gﬁeariﬁg-,Trans,;;’?"i‘-231—’()sf§6.?)';
235) M. Foose raised the issue retating to Clajmant’s treatment of concussions-to the
concussion commities;
...I [Mr. Foose] serit 4 lengthy e-mail detailing the information that I bad
learned, what had happened, and saying very forcefully that frommy
perspective we could not be successful as a concussion committes until we
had temoved people who had these kinds of attifudes from positions of
management in the League, from coaching staffs and medlcal staffs, and
that from my perspective this was completely unacceptable to-be
happening in our League.

(Hearing Trans., 712:17-713:4.)

236)  Claimant's inappropriate handling of concussions — his creating of an atmosphete

where concussion symptoms should be kept from the medical staff and not tregted — was®
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addressed by the League during ifs investigation and iricluded within the League’s final report.
{Respondent Bxhibit 27.)

237)  Claimantbrought the idea of spatiking rookic players following training camps to
the Philadelphia Union, as he also spanked players whein he was the head coach of DC United.
{(Hearing Trans:, 453:11-16, 969:8-970:21.)

238y Claimant admits that hie participated in a:practioe following the training camps of
2010, 2011 -and 2012 where players were spanked. (Hearing Trans., 382:3-10)

239)  Claimantwould dip his hand in-ice water and then spank the rookie players:
{Hearing Trans.,438:4-24.)

240) Claithant would-also strike players with & sandal. (Heating Trans., 970:22-971:7)

241)  Healso admits that GG
participated in thoMlld training camp. (Hearing Ttans,, 382:15235)

242y  Claimant physically spanked

S (Hearing Trans., 382:15-23, 427:10-17, §52; 12-25.)

943) . The Philadelphia Union's CEQ, Nick Sakiewicz, beeame aware of the “spanking”
when he was shown a video of the ritual in 2011, (Hearing Trans;, 526:22-527:2.)

244)  As soon as he and Claimant were alone, Mr, Sakiewicz approached Claimant and
‘told hifn that hie did not want the “spanking” to happen again; he wanted Claimant to “cease
doing it.” (Hearing Trans., 527:6-19; 529:19-23.)

245)  Mr. Debusschere also testified that he knew Mr. Sakiewicz had directed the

Claimant to cease the “spanking.” (Hearing Trans., 79:2-9.)
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246) i March/April of 2012, Mr. Sakiewiez foind out that, contrary to his direct order
to: Claimant, the rookie hazing ritual — ificluding the spanking of ol had taken place at the
'-eonc,iusion-oftraini-gg~¢amp‘in February of SR (Hearing Trans,, 911:9-13.)

247)  Onorabout June4, 2012, the MLSPU became aware of the hazing issue.
{Hearing Trans., 719:5-12)

248) M. Foose and the MUSPU weré ¢oncerned of the hazing, finding ittobe
“bizarre” and “trouble[ing] by the notion ;thatgaia;gem: were being physically struck as part of the
hazing.” (Hearing Trans., 719:14-21.)

249)  Claimant’s inappropriate hazing of rookie players was addressed by the League

during its investigation and included within the Léague’s firial seport. (Respondent Exhibit 27.)

250) At the tirie Claitnant Was hired, the Philadelphia Union was required to-“buy-out™
Claimant from his thien current contiact with Uifted Statés Soccer. (Hearing Trans., 508:14-22.)
251) The CEO of the Philadelphia Union, Nick Sakiewicz, negotiated a $75,000
buyout with Dan Flynn, the General Secretary of U.S. Soccer. (Hearing Trans., 509:3-10.)

252) The Philadelphia Union paid 1.8, Soccer the $75,000. (Respondent Exhibit 69;
Hearing Trans., 509:3-10, 510:3-13.)

253y Given that it invested significant resources — including the $75,000 payment to
U.8. Soceer — to bring Claimant to the team, the Philadelphia Union had concerns about
Claimant returning to 1.8, Soccer while he was still under contract with the Philadelphia Union.

(Hearing Trans., 510:14-18.)
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254).  Accordingly, the Philadelphia Union put:a provision in the Employment
Agrestient prohibiting the Claimant from seeking employment with another professional soc¢er
tearii during;the tiime hie was employed With the Philadelphia Union. (Respendent Exhibit 1.
Hearing Trans., 510:24-511:16)

255% fifiig;Emp}gymgmAgr_;%ement also specifically ;pro.vfc!ied. that “during the Term and
for twélve ronths thereafter; Manager and the executives of the Club shall refrain from making
any:dispataging remarks regarding Chib or the Team, its players, management, ownership or
employees or the Stadium, or: the one haid; and Manger or Pino, on the other hand,”
{(Respondent’s Exhibit 1,2t 1X.)

256)  On Apsili30,.2012, Claimant sent an-email to Veljko Paunovic, which stafed:

Let’s-work thie project together and 1 feel that it would be gy eat to have
you asmy assistant coach wherever I & we can go. Let me know what do-
you. think about this:opportunity.

{(Respondent Exhibit 15; Hearing Trans., 404:25-405:5.)

257)  During his hearing testimony, Claimant was asked what he meant by “wherever L
& we can:go” and, it résponse, Claiimant testified that he-didn’t know — hie had “no recollsction
whatsoever” (Hesring Trans., 406:24-407:3.)

258)  On the following day, May 1, 2012, at 9:50 a.m., Claimant sent another email to
Mr. Paunovic, this time attachinghis resume. (Respondent Exhibit 16; Hearing Trans.,407:15-
20

259)  Claimant sefit Mr. Paunovic a resume that had been updated and-included the
Claimant’s experience with the Philadelphia Union. (Respondent Exhibit 16; Hearing Trans.,

408:7-21)
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260) Additionally, on the last pa‘g‘efjof Claithant’s resume, Claimant wrote;

My tésurie is enclosed: for your review. Thank youin advance foi your
generous consideration. I may be reached at my telephone number of B
mail indicated dbove should You [sic] wish to contact me: . 'would be-
happy to make myself available for a professional Tnterview [sic] at your
_convenience,

{Respondent Exhibit 16; Hearing Trans., 408:25-409:5:)

261)  Although the resume sent on May 152012, to Mr: Patinovic was updatéd with hils
Philadelphia Union experiétice, at his degosition, Claimant unequivocally testified that, during:
the time he was:employed by the Philadelphia Union, henever puttogethera resume or a CV.
{Respondent Exhibit64 at 37:9-11; Respondent Exhibit 16.)

267y  Onhis resurne, Claimant does not inglude his Philadelphia Union-address ~he
onlyineludes his personal email address. (Respondent Exhibit 163

263)  Additionally, withit one (1) minute of sending his resume-to My, Paunovie —at
9:51.2.m,, Claimant sent another email to Mr, Paunovic directing Me. Paunovie:to send future
emails fo his “persoual emall address.” (Respondent Exhibit 17; Hearing Trans., 409:24-
410:10.)

264) During his hearing testimony, Claimant was asked why he directed Mr. Paunovic
to-communicate with him at his personal email address and, in responss, Clahmant stated that he
“hald] no clue,” (Hearing Trans., 410:8-12.)

265) Claimant and former-player representative and current $ports broadcaster, Shep
Messing, were very close and, in fact, Mr. Messing acted as Claimant’s advisor during the time
Claimant was employed as the head coach of DC United — another Major League Soceer team;

Mr. Messing’s advisor relationship was to a degree where Claimant believed it necessary to give
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Mr. Méssing & chanpionship ring after DC United won the MLS championship.. (Hearing
Trans., 662:9-663:4.)

266) Claimant would refer players to Mr. Messing tosepresent: - (Hearing Trans.,

679:14-20.)
267) M. Messing-also recommendéd Claimant to Mr: Sakiewicz for the head coaching

position with the Philadelphia Union. (Hearing Traris., 663:5:20; 682:15-19.)

268) - According to the testimony of Mr. Messing —an unbiased and independsnt
witness (Hearing Trans,, 692:2-8.)—in April/May 0£2010, before the start.of the 2010 World
Cup in South Africa, Claimant contacted Mr. Messing-and told him tha, if the Hﬁite&;-ﬁ:fﬁtﬁﬁ-
Men’s National 8oceer Team did not.do well ini the World Cup, he warifed to take over for Bob.
Bradley as Head Coach of the United States Mei’s National Ssceer Teant. (Hearing Trans.;
663:21-664:11, 665:4-18.)

269) Theweek after the United States Men’sNational Soccer Team lost.in South

Africa, Claimant called My, Messing and askedl Mr. Meéssing to speak to Sunil Gulati — President
of United States Soccer —and see if Claimantconld become the next Head Coach of the United
States Men’s National Soccer Team —he-wanted to take over for Bob Bradley, who was‘actually
still under contract at the time, (Hearing Ttans., 663:21-664:19, 665:19-23.)

270)  Although he was reluétant to, Mr, Messing did in fact reach ouf to Mr. Gulati on
Claimant’s behalf — specifically notifying Mr. Gulati that Claimant was interested in Bob
Bradley's Head Coaching position. (Hearing Trans., 667:23-668:14.)

271)  Mr. Messing also testified that, during the time Claimant was-employed by the
Philadelphia Union, he met with Claimant for about att hour and Claimant made the following

statements to-him:
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...We.spoke for.an hour and the gist of —not the gist; that conversation
was:[Clatmant] telling me: Thave to get the hell out of Philadelphia.
‘These guys ate-stupid. They don’t know what they’re doing and they’re
broke, They have no money...that also was a very shocking conversation
‘to riie because he was bad mouthing and slatming ateam inthe:
League...But he was off the wall at that point:saying that they'ré stupid,
they don’t liave a ¢lie, and they’re broke...

(Hearing Trans., 666:13-667:7; see.also 683:6-10.)

272y Claimant also specifically told Mr. Messing that “Nick [Me. Sakiewicz] doesn’t
‘have 4 fucking ¢lue”; “[they'doi’t know what they’re doing, They have nomoney.™ (Hearing:
Trans., 684:24-685:5, 685:18-21.)

273) M Messing —again, an unbiased; independent witness — testified that the
disparaging comments Claimant made about the Philadelphia Union and M, Sakiewicz were
damaging to the ieputation of the Philadelphiy Union. (Hleating Trans:, 692:21-693:5)

274y Tn2012, while Claimant was still employed by the Philadelphia Unfon, Claiinant
again contacied Mr. Messing; asking Mr. Messing whether he could find Claimait a coaching
position in Burepe. (Hearing Trans., 668:15-25, 669:10-25,-670:2-10.)

275) In particuldr, Claimant asked Mr. Messing to investigate a codching position with
the Polish National Team, a coaching opportunity in Scotland,.and .coachiﬁg* possibilities.in
England. (Hearing Trans.,670:16-671:2.)

276)  In 2012, Claimant alsoasked Mr. Messing for the contact information of sports
agent, Michael Morris, as he thought Mr. Morris would be able to help Claimant find a coaching
position in Eutope. (Hearing Trans., 669:2-9, 671:16-672:4.)

277y  Mr. Messing did provide Claimant with the contact information of sports agent

Michael Morris: (Hearing Trans., 669:2:9.)
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278)  According to the testimony of an-unbiased and indepéndent witness— sports agent
Michael Mortis — Claimant; during the tinie he Was employed by the Philadelphia Union,
contacted Mr. Motris on 3 or 4:octasions-asking Mr. Morristo fifd hiraa coaching position in
the Emirates or in Furope. (Hearing Trans., 646:19-647:5)

279)  Additionally, according to Mr. Mortis, Clajmant, during the time he was
employed by the Philadelphia Union,; also sent Mri Mortis his:CV ~his tesume; (Hearing
Trans., 646:19-647:8)

280) Asrequested by Claimant— again, duting the time he:was employed with the
‘Philadelphia Union —Mr. Morris also testifled that he-actually reaghed outonClaimant’s behalf
to'¢lubs inthe UK., America, Dubai and Burope —informing these clubs that Claimant was
obking fora‘coaching position.. (Hearing Traiis:, 647:15-648:5.)

281)  As several of the clubs M. Mortis teached outto oit behalfof Claimant asked for
a-copy of Claimant’s CV/resure, M, Morris:sent Claimants:CV/resume fo thie clubs.. (Hearing
Trans., 648:6-9.)

282)  Onorabout May.24. 2012, Mr. Mssinig, agaifi, & foimer teammate and
acyuaintance of Mr. Sakiewicz, called Mr. Sakiewicz utislicited and informed him that
Claimant: (1) sought employment with the Uniited States Men's National Soceer; (2) was
actively seeking employment in Europe; (3) asked for the contact information of Michael Morris,
a well-known sports agent; and (4) was making disparaging rémarks about Mr, Sakigwioz and
the Philadelphia Union team — saying that the team is broke and that ownership doesn’thave a

clue as to what they are doing, (Hearing Trans., 565:18-566:5, 567:2-568:4, 672:5:674:10.)
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—Cla:ma:zt’s Bmac:bm e of the Confidentiality Provision within tlre

283) Inexecuting the Employment Agreement; Claimant and the Philadelphia Union

agreed to: (1) “fréatall inforsmation; sio matter iow obtained; regarding Club, the Team, the

Stadium, the Stadium eperator, ariy affiliate of the foregoing-and theitrespective owners,
officers, employees.and agents.ﬂaﬁﬁ?tﬁ%Team?sg;«;ﬁayegs,.,asg-wei1‘as,_:r@gar_dingg’ﬁhe._'i;eagae and its
affiliates, other teais and other players; on the onie hand, and the Manager and Pino, on the other
hand, a8 well as this: Agreement, the Pino Agreenient and the niegotiations related thereto, with

the strictest conﬁéentiahty” -and (,-2) 1o not disclose siich;co:

ty including the media, or otherwise yse such-confidential information” (hereinafter, the

“Confidéntiality Pravision™y. (Respondent’s BxHibit 1, at IX) (emphasis-added.)

284)  Claimantbreached this Confidentiality Provision when'he+ also in blatant
disregard of the Arbiteation Provision within the Employment Agreeitiont ~filed the Bastern
District of Perinsylvania lawsuit against the Philadélplita Union attaching a copy.of the
Employment Agreement, the 2011 Extension Agreement; and the June:13, 2012 Termination
Letter. (See “Complaint Seeking Expedited Declaratory Judgment,” marked as patt of
Respondent’s Exhibit 72.%)

285) The Emplopment Agreement explicitly prohibited Plaintiff from disclosing the
Employment Agreement and/or. any other information —no-maiter how obtained — regarding the
Club, Team, Leagué on the one hand and Claimant on'the other hand. (Respondent’s Exhibit 1,
at IX.)

286)  As aresult of Claimant®s filing ofthe Rastern Distriet Complaint, ignoring the
unambiguous arbitration provision ultimately enforced by the Court and without filing it under

seal, information protected by the Confidentiality Provision became public — affecting the
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Philadelphia Union— thie thedia wrote about it, fans opined about it and there was a lot of traffic
on socialinedia. (Respondent Exhibit 72; Heating Trans., 919:18-22, 921:14-20,934:14:25.)

3. Additional League Rule Violations

287). As the-head soccer coach.of the Philadelphia Union, Claimant is charged with.
ateatii-cofisistent:with such rules {defified broadly to include all conistitution', bylaws, rules,
trggaﬁittéi'gﬁs;, po:ﬁéies, guidelines, directives, instructions, rulings, orders and agreements).
{Respondent Exhiibit T; Hearing Trans., 498:13-23, 499:9-16.)

288).  OnJuly21, 2011, Claimant started an Academy Player in an exhibition game
against B¥erton FC, ah English Premier League team, (Hearing Trans., 539:25-540:8.)

289) Irwasa violation of the MLSPU tules to play an Academy Player in an‘exhibition
game. (Heating Trans., 540:3-20)

290) The follewing day, on July 22,2011, the Executive Vice President of Major
League Soccér, Todd Durbin, sent-an-email to all MLS Coachies-and all MLS Techiiical
Directors providing ther with & Memo outlining that all Triafist and Academny Playets are:niot
allowed to participate in gated exhibition games (hereinafter, the “Memorandum™). (Respondent
Exhibit 37; Hearing Trans., 420:10-22.)

291)  Claimant admits that he received the email from Todd Durbin forwarding the
Meniotandum. (Respondent Exhibit 37; Heating Trans,, 420:10-22, 498:13-23 )

292)  After receiving the email with the Memorandum, Diego Gutierrez, who was hired
by Claimant as the Sperting Director, contacted the Executive Director of the MLSPU, Robert

Foose, and asked whether the Philadelphia Utiion could use Academy Players for their game
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‘against Real Madrid. (Respondent Exhibit 37; Hearing Trans;, 539:14-18.) Mr, Fooge informed
M, Gutierrez that he could pot — it was prohibited. (Respondent Exhibit 37.)

293)  Despite his receipt of the Memorandum and the conversation Mr. Gutierrez had
with Mr. Foose, Claimant ignored a Leaguerule and played an Academy Player during the Real
Madtid-gaine. (Respondent Exhibit 37; Hearing Trans., 497:8-24, 540:21-25,540:21:257)

294) Claimant’s decision to play an Academy Player during the Real Madrid game
after receipt of the Memorandum “caused a lotof angst arcund the Léague.” (Respondent.
Fxhibit 37; Hearing Trans., 540:21-541:24.)

295} On August 25, 2011 — approximately one month after Claimant allowed an
Atademy Player to play against Real Madrid, Claimant allowed a Trialist player to playina
gited exhibition game against the Harrisburg Islandets. (Respotident Exhibit 64.at 112:3-25;
Hearing Trans,, 419:6-8.)

296) Claimant’s-playing of the trialist player in the gated exhibition game against the
Harrigbaig Islanders was his second. violdtion of the Memorandurm sent by Mr. Durbin — second
vivlation is approximately ong month since fhe-issuance of the Memorandum, {Respondent
Bxhibit 38.)

267)  Claimant spoke with Mr. Durbin, informing Mr, Durbinthat he understood it was
a violation for the unsigned (Trialist) player to participate in the gated exhibition game, but that'
Hie decided to play the player anyway. He also inforined Mr. Durbin that he disagreed Wwith the.
rule and would do it again. (Respondent Exhibit 38.)

298)  As aresult of Claimant’s action in blatantly ignoring a League Rule, the.
Commissioner of Major League Soccer, Don Garber, fined the Philadelphia Union $25,000.

(Respondent Exhibit 38; Hearing Trans., 542:5-10.)
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299) ‘The Philadelphia Union was able to get the $25,000.fine reduced to $15,000
through negotiation with the League, but thg-other §10,000 was held in abeyance in case there
were any, future violations. ‘(Respondent Exhibit 42; 'Hﬁarin_g‘ffﬁans;_, 542:22-25.)

300) The $15,000 fine was ultimately billed to the Philadelphia Union on February 22;
2012. (Respondent Exhibit 43; Heaiing Trans,, 542:18-25.)

301) The $10,000 that Was’héiﬁ'ﬁin;ﬁ?&iayar{ce»wasu'lfifﬁafeiy assessed against the
Philadelphia Union, (Hearing Trans., 543:4-7))

307) Within the Philadelphia Union organization, the Team Manager is responsible for
the signing of all Homegrown Pldyers, (Hearing Trans., 555:22-556:4.)

303) O orabout May 1,2012, theLeague concluded that the-Philadelphia Union
violated the League’s Home Grown Playet rule and:sanctioned it-as follows: (1) 1oss of $75,000
in allocation money; (2) a $35,000 fine payable immediately; and (3):should the.player be
transferred — which is & determination that will riow 86lely be made by the League - the League-
will retain 2/37s of the transfer revenue with the Philadelphia Union only receiving 1/3.
(Respendent.-B‘xliihi:s,44;Heariﬁg*’fra.‘ns,., §53:21-554:10.)

304) Theteam was also fined $5,000 for Claimant’s leaving.of the Technical Area:
during the April 21, 2012, game against Chivas USA. (Respondent Exhibit 7; Hearing Trans.,
556:13-22)

305)  As a result of Claimant’s violations.of League Rules, the Philadelphia Union was
required to pay $55,000 in fines from February 22, 2012, through April 26, 2012, {Respondent

Exhibit’s 7, 43, 44; Hearing Trans., 856:23-557:15.)
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4. Insubordination

306) Inorground August of 2011, Vice Presidet of Qpe‘z"etﬁdﬁs’,_ Rick Jacobs; came up
with the idea of inviting all the-high sohool coaches to PPL, Park for a sympostum where the
Phitadelphia Union could share its plan farrolling out its youth sogcer program. {Respondent
‘Exhibit 46; Hearing Ttatis,, 532:19-25.)

307) Mr. Sakiewicz thought it wés a.good enough idea to warrafit# collaborative,
brainstorshing session and asked Mr. Jacobs to send sent out an-email. (Respondedt Exhibit 46;
Hearing Trans., $33:2-8))

308) M. Jacobs agreed and sent such an email toa variety of people; mistakenly
fatling to-copy Claimant on the email. (Respondent Exhibit 46; Hearing Trans., 533:2-8.)

309) Althiough Mr. Jacobs:apologized for not including:Clairmant on the eriiail,
Clainant became very upset—inciting a-significant amount ofbavk-and-Fforth-emails,
(Respondent Exhibit46; Heating Trans,, 533:14-16, 534:2-6, 535:14-22.)

310) M Sakiewicz repeatedly asked Claimant to meet with him o discuss the-issye of
M, Jacobs leaving him off of thesemall, but Claimant refused to meet with:him. :(Respondaiit
Exhibit 46; Hearing Trans., 535:14-536:7.)

311)  Rather than meet with Mr., Sakiewioz, Claimant had his attorney send M.
Sakiewicz correspondence advising Mr. Sakiewicz that he is not required to report him; rather,
he reports to the owner of the Philadelphia Union, Jay Sugarman. In otherwords, Claimant 'was
telling Mr. Sakiewicz — the CEQ of the Philadelphia Union — that he does not have to listen to

him. (Respondent Exhibit 47; Hearing Trans:, 536:8-25)
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312) M. Sakiewicz responded to Claimatit, ¢ifing to the pertinent proyisiotis of the
Enployment Agreement clearly illustrating that Claimant repotted to M. Sakiewicz.
(Respondent Bxhibit 48; Hearing Trans., 537:2-17.)

313) Additionally, although Mr. Sakiewicz —ascorroborated by Mr. Debussohere —
direeted Claimant to cease spanking rookie players (hazing), he continued to-do-it — violating:a

direet order of Mt. Sakiewicz. (Seé, Faicts 242-245, supra))

Claimint’s Actions Having a Negative-bipict on Titegrity, Reputation and Goodwill 0"'
the Philadelphia Union

314) Claimant’s actions during the Aprii 21,2012 Chivas'USA garite were “out of
ontrol” and significantly embartassing to-fhe Philadelphia Union. As Mr. Sakiewicz testified:

Tt was more than infuriating. ,.it wasalarming,
kiow all the.owners in the League; including
is on the trophy, who T worked for for'six’y
anid the first thmg that pops- in my head-is:™ .
Sakiewdcz rutining? It's, excuse my: F’reaoh 2 sin{ »shew.

it was: embafrassih L X

And this was more than 3ust heat.of the moiment; coach running onto the
field, players engaging in-a fight, T: his was the:beginnings of a brand that
Jay and 1 did not want to have aga club-and Hwas hurtfuf, it was
disappointing, it was aldrming, dnd it'was tough to watch.
(Hearing Trans., 558:5-18,:630:23-631:16.)
315y Claimants actions also reflected in a.materially adverse manner on the integrity,
reputation and goodwill of the Club and the Team, as evidenced by the announcers’ reaction to

Claimant’s actions:

And Peter Nowak lost his mind there. Yeah, he should be sent off. That’s
inexcusable. Inexcusable fora head ¢oach fo act in this manner.

Justification? Just walk off. He's telling him: Peter,;ust go.

...and that is what Baldomero Toledo is telling him. It’s like: What’s your

...Look at Peter Nowak, See, that’s why he gefs sent off. What ate you
doing on the fleld?
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(Hearing Trans;, 391:7-10, 15-17, 392:15-17)

316)  Claimanit actions during the April 21, 2012 Chivas USA game further did not
comport with Philadelphia Usiion policiss-and procedufes in at least two respects. As Mr.
‘Sakiewiez explained:

. Thereis-our purpose: statement; which T alluded to earlier, which lays
out a lot of détail about things s bisnd, Gurcore beliefs, our greatest
imaginable cﬁatienge, whiich is'to become one: of America’s.most admired
soceer brands; and then: there san empioyee wwianual,, And then, of course,
there’s [Clainsant’s] :Whi esa lotof those

responsibilities, roles, dutles, -and tiaangs that we expect out of [Claimant].

(Hearing Trans.; 637:12-638:3.)

317)  Claimantactually acknowlédged that he recéived rieative feedback as a result of
his actions during the April 21, 2012 gameagainst Chivas USA. (Hearing Trans,, 384:15-
385:6.) |

318) Additionally, the findings made by the ML relative to Climant — delailed within
‘the MLS Report - hiad:a significant negative inipact on the position/posture of the Philadelphia
Union with the League:and the MLSPU. M. Sukiewioz speoifically-testified:

@ Westhedine }'-2;'5’fz;t}ig‘arfﬁp'@si'emb‘arzass'ii?g to you?

A.  That would put it lightly...It was beyond embarrassing.

Q.  Didyou feel like it iad a detrimental impact on the team’s position or posture
with the League and the Piayers Union?

A. No question. It had a negative impact.on the team®s- position in the League; with
other owners who are our partners; forme personal§y and my reputation with the
commissioner: sehiof executives at the League; other members; the President of
Soccer United Marketing, Kathy Carter, who 1 had launched the League with; to
multiple, multiple people. It was a very, very difficult thing to read.

(Hearing Trans., 591:2-17)
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319) M. Sakiewicz also had goneeriis about Claimant’s actions affecting the
ofganization, the fans, the sponsors, broadeast pattners, affiliates, and investors. (Hearing
Trans., 916:25-917:15.)

The Termination.of thie Employment Agreement

320y  On.Jiing 13, 2012, 4t approximately 7:31 am., Nick Sakiewicz sent Claimant an
‘émaﬂ'-iﬁfcr“xjiiiiig;@iéﬁﬁ%}ﬁfgthat fie receivéd a memo from the league concerning an investigation
the league bas cheﬁ,.wzzﬁucﬁagiaﬁti;ﬁp'eciﬁoaiiy'outlining_'severai‘oﬁhe findings made by the
League. (Respondent Exhibit 34; Hearing Trans., 4072:15-403:7, 582:15-25.)

471). Specificatly, the Tuiie 13, 2012 email ffom M. Sakiewicz to Claimant notified

Claimant of thie:foliowing findings made by the League:

i Claitnant jeopardized the health and safety of the players by restricting access to
water during training;,

¢ Claimant jeopaidized the health.and saféty of injured players by requiring themto
participate in training activitiesiagainst the advice of the team medical staff;
[ Claimant jeopardized the health and safety of the players by creating an

atmosphere where concussion symptoms. should be kept from the medical staff
and not treated;

) Clalmant enigaged in inappropriate physical contact with rookie playets as part of
an anpual “hazing™

A Claitnant interféred with the players right to contact the MLSPU with concerns;
and

» Claimant created an overall “culture of fear” where players did not believe they
had the ability to raise and address concerns regarding their work environment
without retribution.

{Respondent Exhibit 34} Hearing Trats., 583:5-10.)

322) Within the June 13, 2012 email, Mr, Sakiewicz also asked Claimant to meet him
in his-office at 9:00 a.m.; to discuss the League’s findings in detail. (Respondent Exhibit 34;
Hearing Trans., 402:15-403:7, 583:2-4.)

62




Case 2:12-cv-04165-MAK Document 45-4 Filed 01/05/16 Page 64 of 76

323) Mr. Sakiewicz was “anxious” to mest with Claimant to-discuss the findings of the
Lieague and fo give Claimant an opportunity to.responid, (Hearing Trads., 904:19-25.)

394)  Claimantdid in fact meet at the office of Mr. Sakiowiczon June 13,2012, at
approximately 9:00 a.m, (Hearing Trans., 151:13-21, 402:15-403:7, 583:11-13, 586:11-15.)

325) Present at the June 13, 2012 meeting was Claimant, My, Sakiewicz, and M
| Debusschere: (Hearing Trans.,, 110:17-22, 583:14-17.)

326) The meeting lasted approximately 25-30 minites: (Heating Trans., 113:20-23,
584:4-11.)

327). During the meeting, Mr. Sakiewicz went through the six League findings with
Claiinasit — as summarized in Mr. Sakiewicz’s June 13, 2012 email —giving Claimant as much.
fime 4she wanted to disouss each finding. (Respondent Exhibit:34; Hearing Trans; 114:19-
116:6, 117:8-119:6, 583:25-584:15, 907:2-5.)

328) During their discussion of the six League findings, Claimant was asked svhether
the findings were frue and his response was simply “this isn’t true™ and™“this ix‘bullshit”; he did
not offer-any type of a substantive résponse to suggest that the Léague’s findings were untrug.
{Hearing Trans., 584:16-585:7, 915:25-916:7.)

329) Mz, Sakiewicz had previously discussed several of the issues, including the
players’ interference issue with Claimant on multiple occasions prior to the June 13, 2012
meeting. (Hearing Trans., 887:11-18)) |

330) M. Sakiewicz's plan for the meeting with Clairiiant was explained as follows:

My intention was to share the document with him that we drafted for his
termination that outlined six points [Document 36] and went through-each
point diligently with him. And if he would have brought...concerns/
issues. ..objections/proof, anything in that meeting, Mr. Haines, Pma’

reasonable guy, 1 hired [Claimént]...to a long-ferm agreement, I wanted fo
have a long run with [Claimant] and building our team, I'would have
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listenied. 1 would héve:given him 48 hours to explain gach and every
issue. Buf unfortunately the meeting lasted 25 or 30 minutes.

{Hearing Trans., 912:24:913:13))

331) Clatmant acknowledged during his testimony that; on'the date-of his tesmination,
tie was provided with a copy of the termination letter-and made aware of issues within the
termination letter. (Hearing Trans., 200:14-201:11.)

332)  OnJune 13,2012, at 9:33 aum. — irhmediately after his June 13, 2012 meeting
with Chaimant concluded — Mr, Sakiewicz sént an‘smiail to the Commis'éioﬁer»of-Majbr League
Soccer, Don Garber, informing Him that Claimant had been terminated. (Respondent Exhibit 315
Hearing Trans.,. 5;86:8«2’(3.,)'

333)  Inresponse, Mr. Garber sent' Mr, Sakiewiez an email asking “[hlow-did
[Claimant] handlé.it?” (Respondent Exhibit 315 Hearing Trans., 586:8-24.)

334) My, Sakiewicz responded to M Garber’s inquiry, inforririing him that Claimant
acted — in typical fashion — very poorly and blaming everyone else.. {Respondent Exhibit 315
Hearing Trans., §86:21-5873)

335) During the June 13, 2012 méeting, Claimant was also provided with a copy of a
terniination letter that advised Claimant that the Philadelphia Union was exercising its

discretionary right to terminate the Emp{oymmﬁ Agreement, pursuant to Paragraph I1I(A), as a

result of;

. Claimant’s various breaches of League Rules (including the League’s CBA),
including physical confrontations with players during a game resulting in a fine
and multi-game suspension, interfering with the rights of players to contact the
MLSPU, subjecting players to inappropriate hazing activities and engaging in
behavior that put the health and safety of the players at risk;

. Claimant’s material breaches of the Employment Agreement, including engaging

in discussions regarding and otherwise actively seeking, employment by other
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proféssional soccer teams. in Burope and making disparaging remarks 10 ‘third
partiss regarding the Philadeiphsa Uniowand its management;

.. Claimant’s demonstrating. gross neghgeace, in¢luding “putting the health dnd
saf’ety of piayers at: visk by requiring injured players to.part cxpate in: strenuous
training dctivities; not-allowing players to have watep dt:fmg uch ‘agtivities,
ignoring the. advice. of the athletic trainers regarding which players are healthy
enough 1o practice-or play in.games and creating an’ atmosphere whete: medical
issues shiould be hid frofymedical staffy

3 Claimant’s committing actions that have reflected in a maierially adverse-manner
on the integrity, reputation and goodwill of the ?hﬂadeiphia Union (in the eyes:of
the Lieague, U8, Soccer, current and potential players, sponsors.and fans);

¢ Claimant’s mulfiple incidents of insubordination. with respect to the. Chief
Execative Officer;
* Clalnsnt’s various material breaches of Teani Rules, including: creating 4 hostile

work envitonment.and culture.of fear for players and othér front office’ employses
by orally berating: and physicaiiy intimidating fellow empio}fees

(Respondent Exhibit 36; Hearing Tras., 111:2-4,113:16-199)

336) Aferwalking Claimant through the reasons surrounding the Philadelphis
Union’s decision fo exercise its discretionary right toterminateithe Eingigymenﬁaagr_eemgm,
Claimant was provided-with two-options; (1) he would be presented with an exectited
termination letter; or (2) he could sigh a mutually agreeable separation agreement and reléase.
(Hearing Trans., 111:5-10, 119:8-16.)

337).  Claimant was then asked whether he had any questions and Claimant simply
asked that the termination letter and separation agreement he sent to lis atforney, William
Daluga. (Hearing Trans., 111:11-14, 119:8-16))

338) At Claimant’s request, later that same day —on June | 3, 2012 —Mr. Debusschere
sent. both the termination letter and the proposed Separation Agreement to Mr. Daluga.

{(Respondeént Exhibit 63; Hearing Trans,; 111:11-112:13.)
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339).  Approximately theee to four weeks later, Claimant, throtigh his-counsel, notified
thie Philadelphia Union that he would be filing:suit in Federal Court. (Hearing Trans;, 113:1-8.)

340)  Asaresult; the Philadelphia Union formally issued the termination-letter to
Claimant, (Hearing Trans., 113:1-8,)

Additional Actions Taken b CI&?‘;&{?&&#}&#H&&I;WQ alive impact.on the dntegrity,
Beputation and Goodivill of the Philladel) hia Union:

341) TheMLS Report (Respondent Exhibit 27) and the Termination Letter
{Respondent Exhibit 26) were confidential dosuments, hot tnade publie by the: Philadelphia
Unionyin fict, the Philadelphia Union attempted to keep everythiing confidential —for thegood
‘of Claimant; the Philadelphia Union and:the League: »(}:{-éaz%iﬁg?‘}?faﬁs‘;;-§,I:9;:-1‘8&:«2”'."f2;5§f2-3215?}-_2{}.’.,.:
992:9411,933:13<19.)

342y Information régarding the instant litigation — including theteasons forthe’
terminiation of Claimant’s émployment —~ only becaimé public besause Claimarit attached the-
termination letter to.a pleading he filed in the United States Distriet Court for the Eastern District
of Pennsylvania. (Respondent Exhibit 72; Hearing Trans., 919:18:22, 92131420, 934:14-17.)

343)  As aresult of Claimant making this matter public ~ by attaching confideéntial
documents to public filings — and errantly pursuing litigation as opposed to Arbitration — the fans
and sponsors of the Philadelphia Union were affected — the media wrote about it fans opired

about it and there was a lot of traffic on social media. (Hearing Trans., 934:18-25.)

344) During the pendency of the instant Arbitration, Claimant filed a separate lawsuit

in the United States District Court for the Eastern District of Pennsylvania against the MLS and

the MLSPU., (Respondent Exhibit 73.)
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345) Claimatit alléges i such litigation that his firing was ordered by Major League
Soccet. (Respondétit Bxhibit 73; Hearing Trans,, 1011:7-11)

Claimant’s Inconsistent/Contradioted tostimoiy

346) Claimant testified that he:gid not “persotially take water bottles away from the
players™ o “physically take anythirig out of anybody’s hands.” (Heating Trans., 211:6-11,
211:23:25.)

347) SR ostificd that heaftempted fo drink out of an individual, disposable,
single uisé water béttle, but Claimant teok it out 6f il Tiands and threw it to the side. (Hearing
Trasis., 466:3-10,).

348)  Clalmanttestificd that hie:did not*“throw any bottles up into the woods? (Heating
Trans., 361:10:12.)

349) M sificd that he-specifically Witnessed Claimant take the water
bottles aind hide thet'in the woids ~ telling players “you guys don't nised water.” (Hearing
Trans., 96222:963:4,966:10-161)

350) Interestingly enough, Claimant later testified that he did take the water as

351)  Clafmnit testified that, subsequent to the May 31, 2012 fun, he did not limit the
players to one water bottle.per practice. (Hearing Trans,, 216:18-25, 217:19-20,)

352) However, two players and the Assistant Athiletic Trainer all testified that Claimant
did in fact place volume water limitations on the players during a practice subsequent to the May
31,2012 trail runs. (GNEMNNNN - Hearing Trahs., 973:21 -974:10; (N - icaring
Trans., 1049:8-1050:9; Steve Hudyma — Hearing Trats,, 1162:17-21)

353) Claimant testified that he did not advise Mr. Rushing that the medical staff would
no fonger make the determination as to which players afe healthy enough fo play in each game or
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patticipate in the traifing sessions — such determinations would now be made by the Claimant.
(Hearing Tians., 219:22:220:9, 366:16-367:4.)
3s4)  Mr: Rushing, however, specifically testified that Claimant explicitly informed him

thatneither Mr. Rushing nor the team doectors were -going to make decisions.regarding the ability

of & player to frain or place in.a garne; these decisions were now: going to be made by Claimant.

(Réspondent Exhibit’s 13 and 27; Hearing Teans,, 1075:16-20.)

355)  Claimanttestified that Philadelphia Union player SRR 25 2ble to
play-in the June 5, 2012 game —only five days following the May 31%nun, (Hearing Trans.
3717-10,)

356)

@ tcstificd that he was unable to play until at least sixteen (16)
daysafterthe May 31,2012 run. (HearingTrans., 1039:12-23:)

357) Claimant testified that he was never told to cease the hazing. (Hearing Trans.,

358y Mr. Sakiéwicz, however; testifiéd that he approached Claimant and explicitly told
it that fie wanted:the hazing 16 cease iinmediatély; Mr. Debusschere alsotestified that
Claimant was told to:stop the hazing. (Hearing Trans., 79:2-9, 527:6-19, 529:19-23,)

359)  Claimant testified unequivocally that he never told the players they were not
allowed to bring issues to the MUSPU. (Hearing Trans,, 232:11-14.)

360) However, several players, incliding (SMSRNNSEN =nd SRS, <> cifically
testified that Claimant told the players not to contact the MLSPU. (Hearing Trans., 434:4-23,
451:92-452:3, 476:18-477:8, 949:3-9, 950:14-22.)

361y  Claimant.dlso denied calling Mr. SN and/or Mr., §iand asking them who

teported the SR issue to the MLSPU. (Hearing Trans., 380:18-381:14.)
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362) Both Mr. N and Mr. SRS however, testified nequivocally that Claiimant

did i fict call them and ask them whio reported the R issiie o the MLSPU — the call to

M. S was actually confirmed by another Philadelphia Union player, Sl
(Hearing Trans., 435:14-436:12-19, 436:10,-477:23-478:3, 951-5:21.)

363) Claimant testified that he did not contact Robert Foose; the Execitive Director of
the MLSPU, and:ask him to disclose the idenfity of thef}’hﬂa'deiph’i}a Union ‘piajfersrsého

v

contacted MLSPU regarding the (RSN issue — actually testifvin

‘thiat he never had s phone

conversation with Mr. Foose during his time-with the Philadelphia Union. (Hearing Trans.,

232:6-233:10.)

364y M, Foose, however, cléarly testificd that Claimant did in fact call him, telling Mr:
Foose that he did not think it was approptiate for players to betalking fo the MLSPU and asking
M. Foose to identify the player that brought the (I issue o his attention — to the atfention
of the MLSPU, (Hearing Trans., 704:23-705:18.)

365) Claitnant testified that, during his employiment with the Philadelphia Union, he
did 1ot 166k 1o see what other employment opporturitiés were-ont there, (Hearing Trans.,
241:21:25)

366) Both'Michael Morris and Shep Messing, however, both testified that Claimant
reached out to them during the time he was employed as the head coach of the Philadelphia
Union in an effort to find other employmient. (Hear—ing Trans., 646:19:647:5, 663:21-664:19,
665:4-23, 668:15-25, 669:2-25, 670:2-10, 671:16-672:4.)

367) Claimant also testified that he never told Shep Messing that the CEO of the
Philadelphia Union, Nick Sakiewicz, did not know what he was doing and/or that the

Philadelphia Uition did not have any money. (Hearing Trans., 401:18-402:3.)
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368) Mr, Messing, however, specifically testified that Claimant made both of these
stateinents to him, (Hearing Trdns.; 666:13-667:7, 684:24-685:5, 685:18-21.)

369) Claimant also initially testified that Shep Messing did riot bring him to the United
States as.a player (Hearing Trans., 244:6-8), but, a few moments later, changed his testimony and
explicitly stated “[alnd I communicate that to Mr. Messing, who was very upset that he brought
‘e heré [to'the United States], [yet] he didn’t even havé compiission for my playing time here in
United States, and I didn’t glve Him auything” (Heating Trans,, 245:18-22.)

370) Claimant testified- that Mr. Sakiewicz reached out to him regarding the trade of
SRS (!lcaring Trans., 234:17-21.)

371) Mr. Sakiewicz not only testified that He-had no involvement in the trading of
—:'bﬁt. he also emphatically testificd that he “ngver in [his] 18 years of hanagement
ever told.a manager-totrade a player.” (Heating Trans,, 563:4-12.).

372y Claimanttestified that he:paid $25,000 0 the United States Soccer Federation in
order to take the head coaéh‘iff;g_ position with the Philadelphia Union. (Hearing Trans., 270:15-
22.)

373)  When presented with the cancelled checks illustrating that the Philadelphia Union
actually paid the full $75,000 required to release Claimant from his.contract with the United
States Soocer Federation, Claimant testified that the Philadelphia Union initially paid the
'$75,-‘0i)0’, but that it later deducted $25,000 from his payoheck. (Hearing Trans., 376:17-377:2.)

374) The uncontroverted documents produced in this matter illustrates that the
Philadelphia Union paid-the full $75,000 to release Claimant from his contract with the United

States Soccer Federation (Respondent Bxhibit 72) and that the Philadelphia Union never
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deducted $25,000 from the payments it sade to'Clajmant. (Respondent Exhibit 73; Hearing
Trans., 1172:19-1174:24.)

375) Infact iﬁé‘gexp:és‘s..iangﬂage of the Employment Agresmient contirmis thatthe:
Philadelphia Union paid the entire $75,000 — specifically outlining that Claimant would have'to
reimburse the-Philadelphia Union for the.$7 5,000 it paid to U.S. Soccer Federation if Claiimant
terminated the Employment Agreement prior to the start of the 2010°MLS season, {Respondent
Exhibit 1,2t TV(D)J).

| 376y Claimant testified that he did not have his UEFA Pro Conching license:as of Jurie
1, 2009; and that he-did-not have it as of the date of his hearing tes,iim@ny-; :(‘i;%{[eaﬁng Traus.,
264:5-15)

377) Howevet, Claimant testified that, prior to his employment. with the Philadelphia
Uttioi—when He was working with the-U.S. Soocer Fedetation — he went:to Brazil for purposes
of é&t&iﬁiﬁgiﬁisi}gﬁa Pro ficense. (Hearing Trans., 266:11-19.)

378) The resume Claimant produced during discovery. futther iltustrates that Claimant
obtained (or claimed to dbtain) a UBRA Pro Coaching License in Brazil in2009. (Respondenit’s
Exhibit 22, at PO00098.)

379) Claimant testified that he did not push anyone during the April 21, 2012-game
against Chivas USA — the-game in which Claimant received a red card and was gjected for
“initiating contact with an opposing player.” (Hearing Trans., 393:18-394:16.)

380) Not only did Major League Soccer fine and suspend Claimant for initiating

contact with an opposing player, but Respondent Exhibit 6, which is-a video of Claimant during
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the April 21,2012 Chivas USA gatite; uriquestionably ilustrates that Clairdant qctually
‘physically pushed the opposing team’s goalkeeper. (Respondent Exhibit-6 at 1153 minute:5)
381)  Claimant denies that he made vertain statements after the Foronto game ~

specifically denying that he said: (1) he was going fo “see who falls.out of the tree-and who’s left

standing™; (2) “I've.traded the leading seoréraitd I've traded the Wmmg; and(3) “you
can’tdo anythinig to me, I'm the GM, the mariager, and I can névet get fired.” (Hearing Trans,,
318:18-319:3, 319:19-22, 320:7-16.)

382) Thetestimony of the players, however, clearly establishes that Claimant made the:

Following statements to the players.afierthe Toronto game:

...he wasii’t aftaid to shake the trée,..he had:traded away IR ind

[the] leading goal scorer. ..[he] wast'f-afraid to make:moves andtoroll
withit. |

(Hearing Trans., 1030:17-1031:13.)

we're going to shake tree, and we're going to figure-out- who Sticksiand:
who doesn’t... My job-is not. going anywhete, I'oan’t bis fired.

(Hearing Trans., 954:21-955:4, 956:3-11, 460:8-19.)
Miiigation
383) The Bmploynient Agreeinent contains a mitigation elause; Paragraph TIDY,
which explicitly provides as follows:
Club shall have the right to mitigate and set off against its obligations to
pay such Severance Payments any amounts Manager atd/or Pino earns or
recetves as a result of any services Manager renders for, or rights granted
by Pino to, another person or entity, whether as an employeg, consultant or

independent confractor, subsequent to such termination and through
December 31, 20157 (the “Severance Period”), regardless of whether-such

© Although it happens quickly, if you pause the video at 1 minate and 53 seconds, it is clear that Claimant pushes the:
opposing team’s goalkeeper. This is the basis for the actions taken by Major League Soccer against the Philadelphia
Union and the Claimant. ‘

7 The Employment Agreeniént initially stated Deceéniber 3 [, 2012, but this was extended by the 2011 Extension
Agreement, {Respondent Exhibit 5.)
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services or rights dre coraparable innature to the'employment hereunder
orto the rights granted under thePino:Agreement or soccer related.

(Respondent Exhibit 11
384)  Accordingly, any amount desiiied'owéd by the Philadelphia Union to the

Claimant cannot: actually be valculated until itis detoriined whether Claimant received atiy

comp ensationor other monies through Decertber 31,2015,

COUNTERCLAIMS

385y Onorabout June 1,2009, the Philadélphia Uhion and Claimant’s Limited
Liability Company, .Binqiﬁg@r{s; entered inte an:Agreement whereby Claimant agreed to provide
the Philadelphia Union with his.marketing rights-=to use.Claimant’s photographs, quotations,
‘name; and image and likeness for:publicity or promational purposes (hereinafter, the “Pino
Agreement”).. (Respondent’s Exhiibit 2.)

386) Onorabout March 15, 2011, the parties entered into an Advance.and Pledge
Consent Agreementwherein the: ?hifd&ei;;hiaﬁﬁaijgm;agreed to-advance Clairant the-remainder
of the 2011 Fee dnd the entirg 2012 fee'the Philadelphia Union owed to Claimant pursuant to the-
Pitio Agreement. (Respondent Bxhibit4; Hearing Trans,, 277:12-15, 278:5-12; 280:21-23.)

387). The Parties agreed that, of the total amount ddvanced to Claimant pursuant to
Respondent Exhibit 4, $46,680,33 was unearned at the time Claimant’s employment was
terminated, (Respondent Exhibit 4; Hearing Trans., 1171:3-18,)

388) TheParties also'agreed that the interest rate applicable to Claimant’s uneamed

advanee of $46,680.33 is 8%: (Hearing Trans.; 1171:3-18)
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389) - ThéDecember 20, 2011 Extension Agreement also detailed a $60,000 loan that.
was iade by-thie Philadelphia Unionto Claimiant. (Respondent Exhibit5; Hearing Trans.,
3051823, '

390) The Parties agreed-that, as of the date Claimant’s employment was terminated,
$53,717 of the-$60;000%0an remains outstanding, (Respondent Exhibit 5; Hearing Trans.,.
1170:2-25; 1171:15-18.)

391) The Parties also:agreed that the interest rate applicable to the unpaid foan balance:
is7%. (Hearing Trans,, 1170:225, 1171:15-18,)
sutstandiiig relative to-the loan and advarce provided to himi by the Philadelphia Union —equals

$100,397.33, plus intetest attorieys” foes.and costs.

Respectfully submitted,

BUCHANAN INGERSOLL & ROONEY.PC.
Bys Lo/ Thomas G, Colling

Thomas. G: Collins, Esquire

PA ID No. 75896
Anthony F. Andrisano, Jr.,, Esquire
PA ID No. 201231

409 N. Second Street, Suite 500
Harrisburg, PA 17101

Phone: (717) 237-4800

Fax: (717) 233-0852

E: thomas.collins@bipc.com

E: anthony.andrisano@bipe.com:
Attorneys for Philadelphia Union

Dated: December 5, 2014
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CERTIFICATE OF SERVICE

I hereby certify that I am this day filing & topy of Philadelphia Union’s Proposéd
Statement of Undisputed Material Facts by Electronic Mail with the American Arbitration
Association and serving a copy via electronic mail and United States. First Class Mail, Postage
Prepaid, upon the persons indicated below:

Clifford E. Haines, Esquirg
Hollie Knox, Esquire
Haines & Associates

1835 Market Street, Suite 2420
Philadelphia, PA 19103

Js7 Thomas G Collins:

Datet Decenmber 5, 2014




